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FOOD STAMP ACT OF 1977 


Food Stamp and Food Distribution Programs; 
Indian Reservations 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rulemak- 
ing sets forth procedures for imple- 
menting the Food Stamp and Food 
Distribution Programs on Indian res- 
ervations as required by the Food 
Stamp Act of 1977. 


The Food Stamp Program. Under the 
Act, agencies of State government 
which have the responsibility for the 
administration of federally aided 
public assistance programs are respon- 
sible for conducting the Food Stamp 
Program on Indian reservations within 
their boundaries. These agencies must 
consult with the Indian tribal organi- 
zations on the reservations and in gen- 
eral be responsive to the needs of Indi- 
ans. The Act provides, however, that if 
it is determined that a State agency is 
failing to properly administer the 
Food Stamp Program, the Department 
may then determine whether or not 
an Indian tribal organization is capa- 
ble of effectively and efficiently ad- 
ministering the Food Stamp Program 
on its reservation. Additionally, the 
Act gives the Department discretion- 
ary authority to pay such amounts 
above 50 percent for administrative 
costs of the Food Stamp Program on 
reservations as the Department deter- 
mines to be necessary for effective 
program operation. 

The Food Distribution Program. The 
proposed regulations, as required by 
the Act, provided for commodities to 
be distributed under the Food Distri- 
bution Program, with or without the 
Food Stamp Program, whenever a re- 
quest for concurrent or separate food 
program operations, on all or part of 
an Indian reservation, is made by an 
ITO. Under section 1304 of the Food 
and Agriculture Act of 1977, the De- 
partment is authorized to purchase 
and distribute agricultural commod- 
ities for Indians and to provide Indi- 
ans “an opportunity to obtain a more 
nutrutious diet.” The report of the 
joint conference committee noted that 
the conferees do not intend that “the 
commodity package [provided house- 
holds] will necessarily in and of itself 
constitute a ‘nutritionally adequate 
diet.’” In this regard the Department 
shall offer a variety and quantity of 
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commodities for Indian households 
such that the commodity package rep- 
resents an acceptable alternative to 
Food Stamp Program benefits. 


DATES: Comments should be received 
by January 21, 1979. 


ADDRESS: Comments should be sub- 
mitted to: Nancy Snyder, Deputy Ad- 
ministrator for Family Nutrition Pro- 
grams, Food and Nutrition Service, 
U.S. Department of Agriculture, 
Washington, D.C. 20250. 


FOR FURTHER INFORMATION 
CONTACT: 


Susan McAndrew, Chairperson, 
Food Stamp Regulation Task Force, 
Food and Nutrition Service, Wash- 
ington, D.C. 20250, (202) 447-8755. 


SUPPLEMENTAL INFORMATION: 
INTRODUCTION 


One of the objectives of the Food 
Stamp Act of 1977 (the Act) is to pro- 
vide better service to Indians through 
the Food Stamp and Food Distribu- 
tion Programs. As noted in the House 
Report, ‘“‘there are now some 249 
Indian reservations [out of 289] par- 
ticipating in the food stamp program 
and some 35 reservations under the 
Food or commodity distribution pro- 
gram.” ' Except for Indians residing on 
any one of those 35 food distribution 
reservations, all Indians may currently 
apply for Food Stamp Program bene- 
fits on the same basis as anyone else. 

The Department initiated prepara- 
tion for reform of the Food Stamp and 
Food Distribution Programs by spon- 
soring a conference on ‘Food Issues 
Affecting the Indian Population” with 
prominent Indian tribal organizations 
(ITO) in Albuquerque, New Mexico in 
February, 1977. This conference led to 
a greater recognition of Indian needs 
and provided the Department with sig- 
nificant input to food stamp reform 
legislation. Most of this imput is re- 
flected in provisions of the Food 
Stamp Act of 1977 which will facilitate 
Indian participation in the Food 
Stamp and Food Distribution Pro- 
grams. Additionally, a meeting with 
representatives of tribes was held with 
the Assistant Secretary of the Depart- 
ment for Food and Consumer Services 
soon after the Food Stamp Act was 
signed by the President. 

Also after the Act was signed by the 
President, the Department sponsored 
17 public hearings in October 1977. 
The hearings were publicized through 
the media, the display of posters and 
FEDERAL REGISTER notice (42 FR 44251, 


‘Currently, households on those 35 reser- 
vations may apply only for food distribution 
benefits. This publication proposes that 
households be allowed to participate in 
either, but not both, programs. The full ci- 
tation for the House Report is H. Rept. 95- 
464; June 24, 1977. 


Sept. 2, 1977). Numerous invitations 
were sent to individuals and organiza- 
tions from mailing lists prepared by 
the Department’s national and region- 
al offices. Thirty-seven of the 862 indi- 
viduals who testified at these public 
hearings addressed issues contained in 
the Act that pertain to Indians. The 
hearings held in Bismarck, North 
Dakota; Denver, Colorado; and Spo- 
kane, Washington generated a number 
of comments by Indians. To ensure 
adequate representation of Indians at 
these hearings, the Department paid 
the personal expenses of certain per- 
sons to enable them to testify. Persons 
unable to present comments at the 
hearings were invited to submit writ- 
ten suggestions. 

Additionally, a meeting on the Food 
Stamp and Food Distribution Program 
regulations regarding Indian reserva- 
tions and food assistance was held on 
September 21 and 22, 1978. Partici- 
pants included Food and Nutrition 
Service regional staff, Indian repre- 
sentatives, the Food Research and 
Action Center, and staff from the FNS 
headquarters in Washington, D.C. The 
public hearing transcripts, written 
suggestions, comments made at the 
September 21 and 22, 1978 meeting, 
and suggestions from other interested 
parties and other Federal Depart- 
ments, were carefully considered in 
drafting these proposals. 

In addition to implementing provi- 
sions of the new Act, this proposal at- 
tempts to pattern the operation of the 
Food Distribution Program on Food 
Stamp Program to increase adminis- 
trative efficiency and uniformity, ex- 
pedite the certification process, elimi- 
nate the need for caseworkers to learn 
and apply two dissimilar sets of rules, 
and reduce error rates. In this regard, 
this proposal is based on many of the 
rules and procedures developed after a 
careful and extensive analysis of com- 
ments received pursuant to the May 2, 
1978 proposed food stamp rulemaking. 
With certain modifications, standards 
similar to the October 17 final food 
stamp rulemaking are herein proposed 
for the Food Distribution Program, re- 
garding, for example: bilingual re- 
quirements, training requirements, eli- 
gibility, resource standards, jointly 
owned resources, earned income, un- 
earned income, monetary  recoup- 
ments, Title IV-D child support pay- 
ments, vendor payments, in-kind 
income, irregular income, educational 
loans, other loans, reimbursements, 
money received for the care of a third 
party beneficiary, nonrecurring lump 
sum payments, failure to cooperate de- 
terminations, interview procedures, 
documentation of casefiles, notice of 
adverse action, and fair hearing proce- 
dures. 

While this approach allows Indians 
and other interested persons a second 
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opportunity to comment on require- 
ments already adopted for the Food 
Stamp Program, FNS considered it im- 
portant that these rules and proce- 
dures be carefully analyzed as they di- 
rectly relate to Indian reservations 
and the Food Distribution Program. 
While administrative uniformity and 
efficiency are important  consider- 
ations, unique or special problems re- 
garding the application of food stamp 
definitions and procedures to the Food 
Distribution Program will be closely 
examined during this notice and com- 
ment rulemaking. 

For a full understanding of the uni- 
form or related food stamp/food dis- 
tribution definitions and procedures 
refer to the preambles accompanying 
the proposed and the final regulations 
found at 43 FR 18874 (May 2, 1978) 
and 43 FR 47846 (October 17, 1978). 

As should be apparent from the 
above discussion, until the final Octo- 
ber 17, 1978 food stamp rules were 
issued, determination of how the Food 
Distribution Program should operate 
was not possible. The above list of re- 
lated or identical standards is only 
partial. The the extent that justifica- 
tions supporting rules or definitions 
contained in the October 17 final pub- 
lication apply to provisions of this pro- 
posal, those justifications should be 
examined in 43 FR 47846 et reg. In 
light of the massive nature of the May 
2-October 17 food stamp rulemaking, 
the Department considered it cost in- 
efficient to reprint those justifica- 
tions.? Note that since the underlying 
purposes of the Food Stamp Program 
and the Food Distribution Program 
are closely related, it is appropriate 
that the underlying basis for identical 
or related rules would likewise apply. 

It should also be noted that the leg- 
islative history of the Act was closely 
examined to determine the purpose 
and intent of statutory provisions 
which are related to Indians. Nonethe- 
less, the written comment period 
which follows this notice represents 
the critical opportunity to affect final 
regulatory policies. The Department, 
therefore, encourages careful public 
scrutiny of this proposal and welcomes 
detailed written criticism and com- 
ment. 

It is hoped that intensive public 
scrutiny, even of rules which merely 
interpret and explain statutory provi- 
sions, will assist the Department in 
drafting final regulations. Provisions 
of the proposed regulations which are 
unlikely to significnatly affect the 


2? Approximately 10,000 reprints of 43 F.R. 
18874 and 10,000 reprints of 43 F.R. 47846 
were provided to public interest, law and 
food advocacy groups, local welfare groups 
and other interested organizations or indi- 
viduals. Some remaining copies are available 
through FNS. All law libraries and some 
public libraries should contain copies of 
those Federal Register issues. 
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public may not have been analyzed in 
the preamble. However, comments on 
all aspects of the proposed rules will 
be considered. 

As noted earlier, in reading this pro- 
posed rulemaking on the Indian provi- 
sions of the Food Stamp Act of 1977, it 
will be useful to refer to other rule- 
makings of the Department. These 
other publications are the final rules 
implementing major aspects of the 
Food Stamp Act of 1977 published on 
October 17, 1978; the preamble to the 
May 2 1978 proposal, and the current 
food distribution regulations, Part 
250. 


COMMENT PERIOD 


In Executive Order 12044, issued 
March 23, 1978 (43 FR 12661), the 
President directed each Executive 
agency to adopt procedures to improve 
the notice and comment ruiemaking 
process. That Executive Order further 
provided that agencies allow for a 
sixty day comment period for signifi- 
cant rulemakings except under certain 
circumstances. 

This rulemaking is likely to have a 
significant and direct impact on, 
among others, State governments, 
Indian tribal organizations and per- 
sons residing on Indian reservations. 
Moreover, ths proposal is likely to 
raise many problematical and interre- 
lated issues. State governments and 
Indian tribal organizations are expect- 
ed to carefully examine this proposal 
from an administrative and manage- 
merit prespective and to consider pos- 
sible interactions with other assistance 
programs. Residents on reservations 
will likely be concerned with provi- 
sions which could directiy affect them, 
such as the proposals regarding eligi- 
bility determinations, application 
processing, outreach requirements and 
the delivery of benefits. 

A recent FNS food stamp proposal 
generated 38,783 specific points on 
19,400 written pages signed by 17,828 
organizations or persons. Many of the 
letters ‘‘contained detailed recommen- 
dations and _ criticisms concerning 
many aspects of the proposed rules. A 
number of comments exceeded 50 
pages in length.” (43 FR 47846) The 
Department also anticipates receipt of 
numerous detailed comments regard- 
ing this proposal. 

Balancing the importance of in- 
formed public input against the public 
interest in implementing revised Food 
Stamp and Food Distribution Pro- 
grams on reservations as expeditously 
as possible consistent with effective 
and efficient operations, Lewis B. 


3The Food Distribution Program regula- 
tions may be found in 7 Code of Federal Reg- 
ulations, Part 250 which should be available 
in most law libraries and many public librar- 
ies. Interested persons may obtain copies 
from FNS. 
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Straus, Administrator, Food and Nu- 
trition Service has decided to reduce 
the 60 day comment period to 45 
days.‘ Further, to expedite review of 
the comments and the issuance of 
final rules, the Department is requir- 
ing that comments be received at the 
FNS headquarters in Washington, 
D.C., on or before, the 45th day after 
publication. The Department will not 
guarantee that it will consider any 
comments postmarked by that date, 
but not received in Washington, D.C., 
by the 45th day. Commenters are 
urged to begin their review of this 
lengthy proposal as soon as possible 
and to mail their comments sufficient- 
ly in advance of the 45th day to ensure 
timely receipt. 

Comments received pursuant to this 
proposal shall be available for public 
inspection and copying at the Food 
and Nutrition Service, 500 12th Street, 
Washington, D.C., during regular busi- 
ness hours. 


CONSULTATION AND INDIAN OPERATION 
OF THE PROGRAMS 


The Act provides that the States 
must consult in good faith with Indian 
tribal organizations about the State’s 
plan of operation for the Food Stamp 
Program on reservations. Under speci- 
fied conditions, if a State agency is de- 
termined to be failing to properly ad- 
minister the Food Stamp Program on 
a reservation, a capable Indian tribal 
organization may, itself, administer 
the Food Stamp Program. Additional- 
ly, the Act gives an Indian tribal orga- 
nization the opportunity to request 
the operation of the Food Distribution 
Program on its reservation. In the 
event of distribution on all or part of 
an Indian reservation, the appropriate 
agency of State government in the 
area, involved shall be responsible for 
such distribution; except that, if the 
Secretary determines that an Indian 
tribal organization is capable of effec- 
tively and efficiently administering 
the Food Distribution Program on the 
reservation then the Indian tribal or- 
ganization shall be able to administer 
its own Food Distribution Program. 
The Act further provides that the Sec- 
retary may furnish either a State or 
an Indian tribal organization acting as 
a State agency administering a Food 
Stamp or Food Distribution Program 
on an Indian reservation such 
amounts for funding of the adminis- 
trative costs as necessary for the effec- 
tive operation of the Food Stamp or 
Food Distribution Program on a reser- 
vation. 


IMPLEMENTATION 


The final regulations will be effec- 
tive immediately upon publication in 


*Executive Order 12044 allows for com- 
ment periods of less than 60 days under spe- 
cial circumstances such as that presented by 
this rulemaking. 
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the FEDERAL REGISTER. Upon publica- 
tion of these proposed regulations 
Indian tribal organizations on reserva- 
tions not presently participating in the 
Food Distribution Program may 
submit a written request to the De- 
partment to commence the Food Dis- 
tribution Program. 

The Department is interested in sug- 
gestions regarding the practicality and 
reasonableness of the proposed imple- 
mentation schedule. Regarding reser- 
vations on which a Food Distribution 
Program is already being operated, all 
the new food distribution rules must 
be applied to all households by the 
120th day after publication of final 
rules. To ensure a smoeth transition to 
the new Food Distribution Program, 
some provisions may be phased into 
operation ahead of others. However, 
related provisions must be implement- 
ed at the same time. 

An amended State plan for the Food 
Distribution Program must be submit- 
ted and approved by FNS also by the 
120th day after publication of final 
rules. These plans should be submitted 
well in advance of that date to ensure 
timely approval. 

Also, for reservations on which a 
Food Distribution Program is being 
operated, steps should be taken to pro- 
vide for bilingual materials, outreach 
activities and the use of volunteer or- 
ganizations as expeditiously as possi- 
ble after the final publication. These 
requirements must also be implement- 
ed no later than the 120th day after 
publication of final rules. If meeting 
the staffing standards or personnel re- 
quirements of the final regulations ne- 
cessitates the hiring of paid staff, the 
paid‘staff must be hired, trained and 
in place no later than 180 days after 
publication of final rules. 

Agencies of the State government 
which administer the Federally aided 
public assistance programs within the 
State must take steps to begin a con- 
sultation process with all Indian tribes 
on reservations within 30 days after 
publication of final rules. The consula- 
tion shall concern, at least, the imple- 
mentation and/or operation of the 
Food Stamp or Food Distribution, or 
both, Programs in a manner that is re- 
sponsive to the needs of Indians on 
the reservation. For States containing 
Indian reservations that participate in 
the Food Stamp Program, the Food 
Stamp State Plan of Operation which 
is to cover fiscal year 1980, must detail 
the procedures for the ongoing consul- 
tation with ITO’s and for consultation 
in good faith about that portion of the 
State’s plan pertaining to the imple- 
mentation of the Food Stamp Pro- 
gram for members of the tribe. These 
States must also detail in the State’s 
plan howW the State intends to comply 
with the FNS project area require- 
ments by October 1, 1979. For States 
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containing Indian reservations that 
participate in the Food Distribution 
Program, the Food Distribution Plan 
of Operation must detail the proce- 
dures for the ongoing consultation 
with ITO’s and for consultation in 
good faith about that portion of the 
State’s plan pertaining to the imple- 
mentation of the Food Distribution 
Program for members of the tribe. 


THE Foop Stamp PROGRAM 
OVERVIEW 


Under the Act, agencies of State gov- 
ernment which have the responsibility 
for the administration of federally 
aided public assistance programs are 
responsible for conducting the Food 
Stamp Program on Indian reservations 
within their boundaries. These agen- 
cies must consult with the Indian 
tribal organizations on the reserva- 
tions and in general be responsive to 
the needs of Indians. The Act pro- 
vides, however, that if it is determined 
that a State agency is failing to prop- 
erly administer the Food Stamp 
Progam, the Department may then de- 
termine whether or not an Indian 
tribal organization is capable of effec- 
tively and efficiently administering 
the Food Stamp Program on its reser- 
vation. Additionally, the Act gives the 
Department discretionary authority to 
pay such amounts above 50 percent 
for administrative costs of the Food 
Stamp Program on reservations as the 
Department determines to be neces- 
sary for effective program operation. 


DEFINITIONS 


The Department has added new 
definitions to Part 271 that pertain to 
the operation of the Food Stamp Pro- 
gram on Indian reservations. These 
definitions cdncern: “Indian tribe’, 
“Indian tribal organization” (ITO) 
“Reservation”, “State” (which in- 
cludes the reservation of an Indian 
tribe whose Indian tribal organization 
meets the requirements of the Act for 
participation as a State agency) and 
“State agency” (which includes the 
Indian tribal organization of any 
Indian tribe determined by the De- 
partment to be capable of effectively 
and efficiently administering a Food 
Stamp or a Food Distribution Program 
in accordance with the Act.) 

While the regulatory definitions are 
taken from the Act, the application of 
the definitions of “Indian tribe’ and 
“Reservation” has already raised some 
issues regarding tribes within the 
State of Oklahoma. The Department 
is currently researching which, if any, 
Oklahoma Indian tribal organizations 
exercise “governmental jurisdiction” 
over “geographically defined * * * 
areas” and thus could be authorized to 
administer the Food Stamp and Food 


Distribution Programs 
areas. 

It appears that the land of previous- 
ly established Indian reservations may 
have been conveyed, primarily to the 
public domain, and that these Indian 
tribes have been largely assimilated 
into the general population of Oklaho- 
ma. Thus, while certain ITO’s may ex- 
ercise limited functions regarding In- 
dians residing on certain lands, many 
of these areas may not constitute le- 
gally recognized regions where an ITO 
exercises governmental jurisdiction. 
Thus, there may be few, if any, areas 
in Oklahoma which would be consid- 
ered reservations under the Food 
Stamp Act of 1977. These issues may 
be relevant to other areas of the coun- 
try where the ITO, in the traditional 
sense, may exist but does not exercise 
governmental jurisdiction or authority 
over lands. 


over those 


PROJECT AREAS 


The food stamp rules propose that 
an Indian reservation shall be desig- 
nated as a separate project area or 
areas unless the State agency can 
demonstrate to FNS that: (1) the size 
or population of the reservation does 
not warrant such designation; (2) the 
tribe can be adequately served by an 
existing project area; or (3) the desig- 
nation as a project area(s) would 
impair the State’s administration of 
the Food Stamp Program. The deter- 
mination not to designate an Indian 
reservation as a project area(s) would, 
however, be subject to review based on 
changing circumstances or conditions. 


CONSULTATION 


The Act and the legislative history 
demonstrate that, regardless of the 
circumstances under which a State 
agency administers the Food Stamp 
Program on an Indian reservation 
(even when State agency failure and 
ITO operation are not at issue), the 
State agency must consult in good 
faith with the ITO about the oper- 
ation of the Program. 

The Act and the proposed regula- 
tions require that a State agency, 
before it submits a plan of operation 
to the Department, consult in good 
faith with the ITO about those 
amendments or that portion of the 
plan that pertain to the operation of 
the Program for reservation residents. 
The Act and the proposed regulations 
also require that a State agency imple- 
ment the Program in a manner re- 
sponsive to the needs of Indians on 
the reservation as determined by on- 
going consultation with the ITO. 


STATE AGENCY FAILURE 


The Act requires that for an ITO to 
administer the Food Stamp Program 
on a reservation, the agency of State 
government which has the responsibil- 
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ity for the administration of the feder- 
ally aided public assistance programs 
must be failing to properly administer 
the Food Stamp Program in accord- 
ance with the purposes of the Act. 
The House Report makes clear that 
the State agency is to be given suffi- 
cient opportunity to improve its ad- 
ministration of the Food Stamp Pro- 
gram before a final determination is 
made. The House Report specifically 
states that such a determination 
cannot be made merely because a 
State agency would not meet the serv- 
ice demands of the tribal organization. 
Further, Congress has provided for ad- 
ditional funds to be given to the State 
agency if the Department determines 
these additional funds are necessary. 

The proposed regulations provide 
for an analysis of a State agency’s suc- 
cess or failure in administering the 
Food Stamp Program on an Indian 
reservation through the use of special 
Management Evaluation (ME) reviews 
conducted by FNS and through an ex- 
amination of any other relevant infor- 
mation that becomes available during 
the course of the review. 

The proposed regulations follow the 
normal procedures by which a State 
agency is informally and, if necessary, 
formally warned regarding the im- 
proper administration of the Program. 
As in all cases, the State agency is ac- 
corded an opportunity to take correc- 
tive action prior to the issuance of a 
formal warning. The proposed proce- 
dures allow a State agency which the 
Department has determined to be fail- 
ing to properly administer the Food 
Stamp Program on an Indian reserva- 
tion to improve its performance 
through corrective action before the 
Department determines if the Pro- 
gram can and snould be transferred to 
an ITO. 

Use of the proposed ME procedures 
should result in greater administrative 
efficiency and improvements in pro- 
gram operations. Nine specific factors 
are listed to be considered by any rele- 
vant ME review. When FNS deter- 
mines that fiscal sanctions must be im- 
posed on a State agency because of its 
operation of the Program on an Indian 
reservation, the proposal requires that 
the Department take into account the 
adverse effect such sanction would 
have on program operations for Indi- 
ans on the reservation. 

This general ME approach is based 
on the Act and the legislative history 
of the Act. The House Report demon- 
strates that the State agency has the 
primary responsibility for the adminis- 
tration of the Food Stamp Program on 
Indian reservations. The Act provides 
that it must be determined that the 
State agency “is failing * * * properly 
to administer,” the Program before ad- 
ministration can be turned over to a 
capable ITO. 
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It is also proposed, in accordance 
with the House Report and the Act, 
that in the event that an ITO becomes 
no longer “capable of effectively and 
efficiently conducting such program,” 
administration would revert to the 
State which would then have to ad- 
minister the Program pursuant to the 
nationwide mandate. 


TRIBAL CAPABILITY 


Under the Act, when the Depart- 
ment makes a specific finding of State 
agency failure, Food Stamp Program 
administration would then be turned 
over to an ITO if an additional deter- 
mination is made that the ITO is capa- 
ble of effectively and efficiently con- 
ducting the Program. The Act directs 
the Department’s attention to four 
factors governing that determination, 
including: (1) the distance of the reser- 
vation from State certification and is- 
suance centers.® (2) the prior experi- 
ence of the ITO in operating other 
Federal programs, (3) the ITO’s man- 
agement and fiscal capabilities, and (4) 
the adequacy of the ITO’s measures to 
limit discrimination against any poten- 
tial program beneficiary on the basis 
of race, color, sex, or national origin.® 
The proposed regulations require FNS 
to review these four factors to deter- 
mine an ITO’s capability. 


TRAINING AND TECHNICAL ASSISTANCE 


The legislative history recognized 
that Indian tribal organizations might 
lack the particular expertise needed to 
administer the Food Stamp Program. 
Therefore, the Act provides that the 
ITO may request “appropriate train- 
ing and technical assistance.” 

The proposed regulations state that 
if an ITO is deemed capable of effec- 
tively and efficiently operating the 
Food Stamp Program; and, if training 
and technical assistance is necessary 
prior to the ITO’s assumption of pro- 
gram operation, the Department will 
be required to provide the ITO with 
the training and technical assistance. 
The fact that an ITO needs training 
and technical assistance before it actu- 
ally assumes program operations will 
not mean that the ITO would not be 
considered capable of program oper- 
ation. 


‘Points and hours regulations issued 
under the Act, not yet published in pro- 
posed form, may obviate the need to exam- 
ine this issue. The proposal reauires that 
the ME review of the State’s operation of 
the Food Stamp Program on reservations 
consider “compliance with points and hours 
requirements that will be published as Sec- 
tion 272.5.” However, the location of certifi- 
cation and issuance points which the tribe 
would provide will be considered in deter- 
mining tribal capability. 

®‘The House Report notes that the ability 
of the ITO to prevent discrimination 
against non-members of the tribe who live 
on the reservation should be considered. 
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The Department will also provide 
appropriate advice and assistance to 
the ITO to enable it to make adequate 
plans for the assumption of the Food 
Stamp Program administrative duties. 
On the other hand, the proposed regu- 
lations do not provide for training and 
technical assistance for an ITO 
deemed incapable of Food Stamp Pro- 
gram administration. Unless the ITO 
can demonstrate a potential capacity 
to administer the Program, it did not 
seem cost/beneficial to exhaust time 
and resources on that ITO especially 
where other ITO’s who are potentially 
capable may be making similar re- 
quests. 

Legislative history and the Act make 
it clear that any ITO administering a 
Food Stamp Program would have to 
adhere to the Food Stamp Act and 
regulations or be penalized as if it 
were a State agency. Thus, under the 
proposal, an ITO administering a Food 
Stamp Program will be subject to the 
same range of sanctions and monitor- 
ing and auditing requirements as are 
imposed on a State. 


FUNDING 


The Act provides that the Depart- 
ment may pay the agency administer- 
ing a Food Stamp Program on an 
Indian reservation (regardless of 
whether the agency is part of the 
State government or is an ITO) such 
amounts above 50 percent for adminis- 
trative costs as the Secretary deter- 
mines to be necessary for effective op- 
eration of the Food Stamp Program. 
As noted in the House Report, the in- 
creased potential Federal cost-sharing 
for administrative costs is partly based 
on the consideration that reservation 
residents often do not pay State or 
local taxes and that-the State and 
local governments are, therefore, un- 
willing to provide any significant level 
of funding for on-reservation services. 
In addition, the House Report further 
noted that some reservations may 
have the administrative capability to 
manage these programs effectively, 
but very limited funds to pay for the 
administrative expenses involved. 

Proposed §281.5 of the Depart- 
ment’s regulations provides that the 
State agency or ITO will automatical- 
ly receive 50 percent of the adminis- 
trative costs of running the Food 
Stamp Program on a reservation. Part 
281.5 further proposes a process by 
which a State agency or an ITO may 
present evidence demonstrating the 
need for additional funding above the 
50 percent level. If such evidence is 
clear and convincing, the Department 
may provide the additional funds. This 
determination shall be made by the 
Department, at least, on an annual 
basis. This allows a maximum degrfe 
of flexibility to deal with particular 
circumstances and allows the Depart- 


, 
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ment to closely monitor and control 
the use of administrative funds. The 
Department is interested in exploring 
the possibility of developing more spe- 
cific criteria for providing funding in 
excess of 50 percent, and encourages 
comments on this issue. 


FORMALIZED REVIEW 


This proposal omits any reference to 
procedures for the administrative 
review of FNS determinations regard- 
ing; (1) the capabilities of an ITO to 
administer the Food Stamp or Food 
Distribution Program; (2) the failure 
of an agency of the State government 
to “properly administer” the Food 
Stamp Program; or (3) the failure of 
an ITO properly to administer the 
Food Stamp or Food Distribution Pro- 
gram. Since most of the determina- 
tions would likely be made after care- 
ful review by the Administator, FNS 
may not be necessary. However, FNS 
is interested in receiving comments on 
the efficiency of a formalized adminis- 
trative review of the issues just dis- 
cussed. 

FNS believes that if some formalized 
administrative review system is devel- 
oped that it should include precise 
filing deadlines and time limits for 
rendering a decision. 


THE Foop DISTRIBUTION PROGRAM 
OVERVIEW 


The proposed regulations, as re- 
quired by the Act, provide for com- 
modities to be distributed under the 
The Food Distribution Program, with 
or without the Food Stamp Program, 
whenever a request for concurrent or 
separate food program operations, on 
all or part of an Indian reservation, is 
made by an ITO. Under section 1304 
of the Food and Agriculture Act of 
1977, the Department is authorized to 
purchase and distribute agricultural 
commodities for Indians and to pro- 
vide Indians “an opportunity to obtain 
a more nutritious diet.”” The report of 
the joint conference committee noted 
that the conferees do not intend that 
“the commodity package [provided 
households] will necessarily in and of 
itself constitute a ‘nutritionally ade- 
quate diet.’” 7 In this regard the De- 
partment shall offer a variety and 
quantity of commodities for Indian 
households such that the commodity 
package represents an acceptable al- 
ternative to Food Stamp Program 
benefits. 

To help ensure that the commodity 
offer is representative of participant 
preferences, the proposal requires that 


7Conference Report 95-418, September 9, 
1977. As directed by the Food and Agricul- 
ture Act, and in consultation with certain 
Indian organizations, the Department has 
recently increased the variety and nutrition- 
al quality of foods in the commodity pack- 
age. . 
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the distributor develop procedures to 
obtain participant feedback. Records 
regarding the take rate of various 
commodities should be maintained 
and examined to determine household 
preferences. In this regard, the pro- 
posal requires that households be ad- 
vised that they may refuse any com- 
modity not desired. This not only pre- 
vents needless waste, by making it 
easier for persons to refuse certain 
items, but also provides immediate 
feedback regarding food preferences 
and desired quantities. The most 
recent food offer is given in Appendix 
A and should be carefully examined 
by persons interested in commenting 
on its content. Note that this uniform 
package is offered to each eligible 
person and that its precise content 
may vary according to the seasonal 
availability of foodstuffs and their rel- 
ative costs, bulk purchasing opportuni- 
ties, storability, fluctuating prices and 
other factors. 

While the Department cannot guar- 
antee the exact composition of the 
offer in advance, the proposal requires 
that a tentative foods list be posted in 
advance at food distribution issuance 
locations. Note, also, that if a house- 
hold is determined eligible for Food 
Distribution Program benefits, that 
the amount of income which the 
household expects to receive or the 
amount of monetary resources owned 
by the household will not reduce the 
quantity or affect the types of foods in 
the household’s commodity package. 

Proposed 283.3(b) lists the current 
Federal statutes which provide for the 
acquisition of agricultural products for 
later distribution on Indian reserva- 
tions. 

The Act provides Indian tribal orga- 
nizations the opportunity to request 
the operation of the Food Distribution 
Program on reservations. Section 4(b) 
states: 


In the event of distribution on all or part 
of an Indian reservation, the appropriate 
agency of the State government in the area 
involved shall be responsible for such distri- 
bution, except that, if the Department de- 
termines that the Indian tribal organization 
is capable of effectively and efficiently ad- 
ministering such distribution, then the 
Indian tribal organization shall administer 
such distribution. 


It is proposed that this effectiveness 
and efficiency determination be based 
on nine enumerated factors which in- 
clude the ITOs prior experience in 
managing other Federal programs; its 
recordkeeping, budgeting, manage- 
ment and fiscal capabilities; its ability 
to certify eligible households; and its 
capacity to order, store, issue and ac- 
count for commodities. The Depart- 
ment believes that an examination of 
the proposed factors will enable FNS 
to determine whether the ITO pos- 
sesses the capability to properly oper- 


ate the Food Distribution Program. 
Because the Food Distribution Pro- 
gram was designed to be easier to im- 
plement and administer than the more 
complex Food Stamp Program, an ITO 
may be determined capable of effi- 
ciently administering that distribution 
program but not the Food Stamp Pro- 
gram. 


TRAINING AND TECHNICAL ASSISTANCE 


The proposed regulations state that 
FNS shall provide training and techni- 
cal assistance upon the request of an 
ITO determined to be capable by FNS 
of Food Distribution Program opers- 
ation. The proposed regulations do no! 
provide for training and technical as- 
sistance for an ITO deemed incapable 
of Food Distribution Program oper-, 
ation. Unless the ITO can demonstrate 
a potential capacity to adminster tha 
Program, it did not seem cost/benefi- 
cial to exhaust time and resources on 
that ITO especially where other ITO’s 
who are potentially capable may be 
making similar requests. 


DEFINITIONS 


The proposed regulations for the 
Food Distribution Program include a 
definition of “household concept” and 
“State agency” in addition to defini- 
tions of: “Indian tribe,” “Indian tribal 
organization,” ‘‘Reservation,” and 
“State” which are the same as those 
appearing in § 271.° The definition of 
“household concept,” however, has 
been significantly altered from the 
definition for food stamp purposes. 
The changes were made to simplify 
the certification process and eliminate 
complexities required by the Food 
Stamp Act regarding boarders. Under 
the Act, boarders are considered as 
separate households from those who 
are providing the board services. The 
Department issued food stamp regula- 
tions which defined boarder as a 
person paying more than a “reason- 
able monthly amount for board.” A 
reasonable amount was determined ac- 
cording to the number of meals eaten 
under the boarder agreement and the 
cost of the food stamp “Thrifty Food 
Plan for the appropriate size of the 
boarder household.” 43 FR at 47889. 
The Thrifty Food Plan, however, is 
not applicable to the Food Distribu- ; 
tion Program. ‘ 

Moreover, the adverse impact of in- 
cluding certain “boarders” as food dis- $ 
tribution household members is not as : 
significant as with the Food Stamp ‘ 
Program. Based on economies of scale, ° 
the per person share of the food : 
stamp allotment is reduced for each ' 
additional person in the food stamp 
household. However, the per capita 


®The discussion of “reservation” and 
“Indian tribe” regarding the State of Okla- 
homa, found earlier in this publication, also 
relates to the Food Distribution Program. 
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value of the total commodity package 
received by the household is not re- 
duced by additional household mem- 
bers. Also, there is no benefit reduc- 
tion, based on fluctuations in total 
household income, as there is regard- 
ing food stamp allotment levels. 

Note, however, that certain income 
and resources of this additional house- 
hold member would count toward the 
eligibility of the household for partici- 
pation in the Food Distribution Pro- 
gram. Nonetheless, the distinctions be- 
tween boarders who pay compensation 
for meals and household members 
who share household food expenses is 
blurred in many cases. Thus, for ad- 
ministrative simplicity, even persons 
who pay for meals, regardless of how 
much is paid, are household members 
so long as the meals are prepared to- 
gether for home consumption and 
that person lives with the household. 
On the other hand, a person living 
with others who pays for rooming 
costs, but purchases food and prepares 
meals for home consumption separate 
and apart from the others, would not 
be considered a household member. 
Also, for reasons of administrative 
simplicity, live-in-attendants who live 
in the household where the meals are 
prepared together for home consump- 
tion are to be considered household 
members.? 

The basis for the prohibition on sep- 
arate household status for a spouse or 
for children under 18 years of age 
which are under the parental control 

‘of a member of the household is thor- 
oughly explained in 43 FR 47852. Also, 
the definition of ‘‘spouse’’ found in 
§ 271.2 of the food stamp regulations 
would apply to the Food Distribution 
Program. See 43 FR 47846 for the 
basis of the spouse definition. 

As a continuation of current FNS 
policy and in accord with the legisla- 
tive history of the Act, the proposal 
explicitly excludes from participation 
recipients of SSI benefits who reside 
in a State designated by the Secretary 


°It is critical to note that it may be diffi- 
cult to conclusively justify any particular 
simplification of rules, considering only that 
reduction in administrative burdens. Howev- 
er, the combined effect of eliminating a 
number of less significant considerations 
will greatly reduce the total complexity of 
the program. This simplification benefits 
not only the administering agency but also 
participants through a less complicated cer- 
tification process and a faster delivery of 
benefits. While any particular household 
may be relatively worse off, or better off, 
under the less complex food distribution 
rules, the Department believes that, on bal- 
ance, this proposal represents a reasonable 
alternative to the food stamp approach. 
Commenters who favor the reconsideration 
and inclusion of the complicated food stamp 
rules which benefit households should rec- 
ognize that a decision to reintroduce compli- 
cating factors into the Food Distribution 
Program may not be solely one sided. 
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of Health, Education, and Welfare to 
have specifically included the value of 
the coupon allotments in its State sup- 
plemental payments. These persons, 
who shall be treated as non-household 
members, are already receiving food 
stamp assistance in the form of a cash 
grant in lieu of food stamps, as au- 
thorized by section 6(g) of the Act. 


CONSULTATION 


The proposed regulations require 
that the State agency which assumes 
responsibility for the Food Distribu- 
tion Program must submit a plan of 
operation and subsequent amend- 
ments to the Department for approv- 
al. To ensure that the needs of Indians 
are considered where the State agency 
is not an ITO, the proposal requires 
that the State agency submit its plan 
of operation and any subsequent 
amendments to the ITO for a com- 
ment period of at least 45 days prior to 
submission of the plan or amendment 
to the Department. To provide FNS 
with an opportunity to consider tribal 
concerns, the State agency shall 
attach copies of all comments made by 
the ITO to its plan of operation. Addi- 
tionally, the proposal requires that 
the Office of the State Governor be 
given the same 45 day opportunity to 
support or criticize that plan of oper- 
ation of amendment. The proposal 
also requires that the State agency 
maintain ongoing consultation with 
the ITO. This provision should allow 
the tribal organizations to provide the 
State agency with useful information 
and to work closely with the State to 
ensure the effective administration of 
the Progam. 

The proposal requires that the plan 
detail the manner in which commod- 
ities will be distributed and stored and 
the manner in which the State agency 
will supervise the Program. Part 283.8 
provides general requirements regard- 
ing commodity control, storage and 
distribution. That section may be of 
special interest to State agencies and 
ITO’s. 

To protect the interests of partici- 
pants and the integrity of the Pro- 
gram, and to fulfill the purposes of 
the Food Distribution Program and to 
prevent abuse, it is proposed that the 
plan of operation provide assurances: 
(1) that distribution of commodities 
not be used to further political inter- 
ests; (2) that discrimination not occur; 
(3) that households not be asked to 
provide money or services for commod- 
ities; (4) that the value of commodities 
not reduce other assistance or be 
counted as income or resources for 
other programs; (5) that disclosure of 
household information be restricted; 
and (6) that adequate personnel be 
provided to ensure compliance with 
Federal requirements. Moreover, as re- 
quired by the Act, the plan must 
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assure that no household will be per- 
mitted to participate simultaneously 
in both the Food Stamp and the Food 
Distribution Programs. 


BILINGUAL REQUIREMENTS 


The proposed bilingual requirements 
are similar to the requirements im- 
posed by the October 17, 1978 rule- 
making (43 FR 47846) for the Food 
Stamp Program. The rationale for 
those final food stamp requirements is 
found at 43 FR 47850. After careful 
consideration of numerous comments 
in the May 2, 1978 bilingual proposal 
(43 FR 18874), the Department adopt- 
ed the 100 low-income household 
standard which requires bilingual serv- 
ice for project areas containing 100 
single-language low-income  house- 
holds. Moreover, it seems appropriate 
to propose bilingual services for reser- 
vations where English is the minority 
language in terms of households. The 
proposal also explains methods for es- 
timating the numbers of low income 
single-language minority households. 


OUTREACH 


The Department believes that pro- 
grams established to provide related 
services or alleviate related problems 
should be required to advise clients of 
potential eligibility for other related 
Federal assistance. This approach is 
an efficient means to ensure that po- 
tentially eligible households are aware 
of those related programs. Thus, the 
proposed regulations require that cer- 
tain persons applying for food distri- 
bution benefits be advised of the avail- 
ability of other food assistance. 

For example, both the Women, In- 
fants and Children (WIC) Program 
and the Food Stamp Program attempt 
to deliver a more nutritious diet to eli- 
gible persons. However, tie programs 
are complementary. The WIC program 
provides a nutritious supplemental 
food package targeted to the special 
and unique nutritional needs of low 
income pregnant women, lactating 
mothers and infants determined to ke 
at “nutritional risk.’’ The Food Distri- 
bution Program provides a uniform 
commodity package which does not 
consider the additional nutritional 
needs of that high nutritional risk 
population.'® Since low income preg- 
nant women who seek food assistance 
may also be eligible for this special 
WIC assistance, it is appropriate that 
these persons be referred to WIC fora 
determination of their need for WIC 
benefits. 


The Senate Select Committee on Nutri- 
tion and Human Needs noted in the WIC 
Program Survey—1975, that the WIC Pro- 
gram responded to “the problems of low 
birthweight, infant morality, birth defects, 
and slow learning which afflict too many 
members of our low income population and 
which can be prevented, in part, through 
nutritional intervention during certain criti- 
cal periods of life.” 
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TRAINING 


To protect the integrity of the Food 
Distribution Program and to help 
ensure more effective and efficient 
program operations, the Department 
proposes a continuing training pro- 
gram for certification, supervisory and 
outreach personnel. Moreover, the De- 
partment proposes that the public at- 
tendance standards found in 
§ 272.4(e)(1Xiv) of the final Food 
Stamp Regulations (43 FR 47887) be 
applied to formal food distribution 
certification training sessions. The 
basis for the precise dimensions of 
that regulation is found at 43 FR 
47850-47851. The proposed rule re- 
quires public attendance at training 
sessions of 20, or more, persons for 
five percent of the training slots, or 
five training slots, whichever is small- 
er. Representatives of program partici- 
pants and members of nutrition advo- 
cacy groups shall be invited, although 
the rule provides that the State 
agency may limit the role of these in- 
dividuals to observation only. 


COMPLAINT PROCEDURES AND SANCTIONS 


As a means of controlling program 
abuse and correcting deficiencies, the 
Department proposes both monitor- 
ing, through semiannual reviews, and 
complaint investigation procedures. 
State agencies shall not only be re- 
quired to monitor and review compli- 
ance with program regulations, but 
also shall be required to promptly in- 
vestigate and resolve complaints. Fail- 
ure to comply with program regula- 
tions could result, under the proposal, 
in the termination of the State agen- 
cy’s authorization to distribute com- 
modities or withholding of administra- 
tive funds. 


RESIDENCY 


In accord with the Act, the distribu- 
tion of commodities shall be limited to 
households residing on Indian reserva- 
tions. Although persons on the reser- 
vation solely for vacation (i.e. a brief 
visit for recreational purposes) shall 
not be considered residents, the De- 
partment proposes to prohibit any 
durational residency requirement. 
Durational reguirements complicate 
the certification and verification proc- 
ess and limit participation in a manner 
not related to food need. 

For the Food Stamp Program, com- 
plicated alien verification procedures 
were developed to implement the stat- 
utory mandate that only five precisely 
defined classes of resident aliens, es- 
tablished by reference to six other 
Federal statutory provisions, be con- 
sidered for food stamp assistance. Ver- 
ification of precise alien status was im- 
portant since, as the May 2, 1978 pre- 
amble noted, “many aliens might not 
know into which technical alien cate- 
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gory they fall under Federal law.” 43 
FR, at 18882. 

In light of the unlikehood that 
many aliens live on reservations (let 
alone aliens not covered by those five 
provisions), the Department does not 
consider it appropriate to mandate 
complex tests of alien status for par- 
ticipation in the Food Distribution 
Program. 


ELIGIBILITY REQUIREMENTS 


A major issue which the Department 
investigated was whether to make the 
Food Distribution and Food Stamp 
Program eligibility requirements ex- 
actly identical. Theoretically, this 
would allow for administrative ease 
since households could be considered 
for eligibility based on only one set of 
criteria. The Department rejected this 
approach for reasons noted later. 
Nonetheless, certain resource limita- 
tions and income definitions are iden- 
tical to the food stamp requirements 
published in October 17, 1978, and jus- 
tified in that rulemaking." 

The Department is proposing that a 
uniform national resource standard of 
eligibility be established,- to target 
benefits to needy households on a uni- 
form basis. Additionally, for adminis- 
trative simplicity, and to eliminate the 
need to learn and administer two dif- 
ferent sets of rules, similar income 
definitions and exclusions are con- 
tained in this proposal. 

Those food stamp resource/income 
exclusions were developed after exten- 
sive study-and public comment. To 
avoid reprinting the extensive and de- 
tailed justifications for those provi- 
sions, the Department incorporates by 
reference the rationale contained in 
the published rulemaking regarding 
those food stamp income and resource 
provisions. Both the preamble to the 
proposal (43 FR 18874-18905, May 2, 
1978) and the preamble to the final 
publication (43 FR 47846-47881, Octo- 
ber 17, 1978) should be reviewed for a 
thorough understanding of the basis 
Sor this proposal. 


JOINTLY OWNED RESOURCES AND 
EXCLUDED FUNDS 


Regarding the proposal for treat- 
ment of jointly owned resources, and 
excluded but commingled funds, refer 
to 43 FR at 47862-47863 and 43 FR at 
47863, respectively, for an explanation 
of the basis for those proposals. 


"Note that the Food Distribution Pro- 
gram is basically a less complex program 
than the Food Stamp Program. Although 
the two programs could share eligibility cri- 
teria, the Department believes it would be 
contrary to the interests of Indian partici- 
pants and State administrators to burden 
the Food Distribution Program with more 
complex eligibility requirements mandated 
by the Food Stamp Act of 1977. 


CATEGORICAL ELIGIBILITY 


To greatly reduce administrative 
burdens, the proposed rules provide 
for categorical eligibility for house- 
holds in which all members are includ- 
ed in a Federally aided public assist- 
ance (PA) grant, a Supplemental Se- 
curity Income (SSI) grant or certain 
general assistance program grants. 
The Department believes that almost 
all households on Indian reservations 
that are “categorically eligible” under 
the proposal would have been deter- 
mined eligible under the proposed 
income and resource rules. 


INCOME LIMITS 


Moreover, since the commodity 
package should represent an alterna- 
tive to the coupon allotments, and for 
administrative simplicity, the Depart- 
ment proposes to use the food stamp 
net income limit (based on the OMB 
poverty guidelines), adjusted to in- 
clude the food stamp standard deduc- 
tion, as appropriate limits for program 
eligibility. This will allow Indian 
households the benefit and simplicity 
of that standard deduction. The De- 
partment also believes that the 20 per- 
cent earned income deduction, to com- 
pensate for taxes and work-related ex- 
penses, is appropriate for households 
that work. This deduction is included 
in the proposed rules for the Food Dis- 
tribution Program. 

The Department considered an al- 
lowance for excess shelter/child care 
costs but rejected this for two reasons. 
First, the excess shelter/child care 
cost deduction is not anticipated to 
have a great impact on households lo- 
cated on reservations, especially com- 
pared to the significant complexity of 
administering these provisions. More 
significantly, the legislative history 
demonstrates that the excess shelter 
cost/child care deduction was primar- 
ily enacted not to increase the net 
income eligibility limits but to protect 
the food stamp benefit levels. However, 
the Food Distribution Program has no 
benefit reduction rate; i.e., benefits are 
not reduced as income increases. 
Therefore, it is appropriate for food 
distribution to have a somewhat lower 
effective eligibility limit than does the 
Food Stamp Program. 

Unlike the Food Stamp Program, 
the only effect of the shelter cost/de- 
pendent care deduction on the Food 
Distribution Program would be to in- 
crease the income eligibility limits to 
allow households with income above 
the proposed limit to participate. Yet, 
if these higher income households 
were participating in the Food Stamp 
Program, their food stamp benefits 


Since no benefit reduction rate applies 
to the Food Distribution Program, once cat- 
egorical eligibility is determined calcula- 
tions regarding the resource and income 
limits are irrelevant. 
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could be significantly reduced by that 
relatively higher income. 


RESOURCES 


The Department has decided that 
adoption of the more complex food 
stamp resource exclusions is not ap- 
propriate for the Food Distribution 
Program as outlined in this rulemak- 
ing. The proposed definition is intend- 
ed to exclude all resources, unless spe- 
cifically included as cash on hand, 
money in checking or savings ac- 
counts, saving certificates, stocks or 
bonds, or other readily negotiable and 
accessible certificates or instruments. 
Caseworkers will not be required to 
carefully review the long list of possi- 
ble food stamp exclusions since only 
resources clearly falling within the 
proposed definition would be consid- 
ered. Of course, all resources excluded 
from food stamp resource considera- 
tion (43 FR 47900-47903) are excluded, 
under the proposal, for food distribu- 
tion purposes. 


DEFINITION AND EXCLUSION OF INCOME 


The food distribution income pro- 
posal is only slightly less detailed than 
the food stamp income regulations (43 
FR 47903-47905). The two fundamen- 
tal issued in determining the need for 
food assistance is the definition of 
countable income and the provisions 
for income exclusions. The preamble 
to the final food stamp regulations, in- 
corporated by reference (43 FR 47864- 
47867), amply describes the purposes 
behind the specific income provisions 
proposed herein. The rationale con- 
tained in the food stamp preamble, as 
noted earlier, is also applicable to the 
Food Distribution Program, which is 
designed to assist the same types of 
low income households with a substi- 
tute type of food assistance. 


APPLICATION PROCESSING 


The Food Distribution proposal rep- 
resents a much simpler application 
process, but nonetheless adopts some 
of the Food Stamp Program applica- 
tion processing reforms. These in- 
clude: (1) use of an FNS approved ap- 
plication form; (2) providing forms 
upon request; (3) allowing abbreviated 
recertification forms; (4) ensuring the 
right to file an application on the 
same day the office is contacted; (5) 
the right to interview privacy; (6) col- 
lateral contract protections; and (7) 
the adoption of a short regular proc- 
essing deadline and a one day expedit- 
ed service standard. 

While most of these issues are amply 
discussed in 43 FR 47853-47857 it 
should be noted that this proposal 
contains a seven working day process- 
ing standard which is much shorter 
than the 30 day food stamp benefit de- 
livery standard. Additionally, the pro- 
posal provides for the distribution of 


PROPOSED RULES 


commodities for one month pending 
verification. The Department believes 
that this short processing standard is 
feasible because of the elimination of 
many complicting factors such as: the 
determination of excess shelter/de- 
pendent care deductions; the determi- 
nation of specific resource exclusions; 
boarder, tax dependency and alien 
status considerations; claims and lost 
benefit computations and actions; and 
out of office certification. This propos- 
al includes various other rule simplifi- 
cations and reductions in administra- 
tive burdens such as the use of cate- 
gorical eligibility, a uniform standard 
income allowance, a simple expedited 
service test, and the use of certain 
food stamp definitions and procedures. 

The proposed rules require expedit- 
ed service for households which will 
receive no income in the current 
month and also for those households 
which will likely suffer hardship with- 
out an expedited distribution. This ad- 
mittedly less precise standard replaces 
a more complex food stamp procedure 
and should be easier to administer. 
Even households with monthly 
income, not satisified with the decision 
that the household would “not other- 
wise suffer hardship’, will be proc- 
essed in seven working days. 


DETERMINING INCOME 


The Department proposes that the 
State agency consider all non-excluded 
income which has already been re- 
ceived during the month of applica- 
tion. As with the food stamp regula- 
tions, only income which is reasonably 
anticipated could be counted. Self-em- 
ployment income is governed by spe- 
cial proposals which are similar to, al- 
though less complicated than, the 
Food Stamp Program’s treatment of 
self-employment income. Excluding al- 
lowable costs of producing such 
income also reflects the food stamp 
approach. The basis for these pro- 
posed self-employment rules is found 
at 43 FR 47871. Included in that pre- 
amble is a lengthy justification of the 
depreciation limitations also included 
in this proposal. 


CERTIFICATION PERIODS AND REPORTING 
CHANGES 


Certification periods must not 
exceed one year and should conform 
to calendar months. Since fluctuations 
in income below the income eligibility 
limit do not affect the level of bene- 
fits, certification periods should nor- 
mally be longer than those provided 
under the food stamp regulations. 

State agencies are accorded some 
latitude in developing procedures to 
ensure that changes in household 
composition or income (which affect 
eligibility) be reported. The proposal 
requires a 10-day adverse action notice 
period and requires that increases in 
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benefits be effective not later than the 
next month. 


RECERTIFICATION 


To provide participants with an op- 
portunity to apply prior to the end of 
the certification period, and yet give 
the State agency sufficient time to 
ensure a continuation of benefits, the 
proposal requires that where the 
household applies before the last week 
of the certification period that the 
State agency will approve or deny the 
request for recertification ‘‘prior to 
the end of the current certification 
period.” An opportunity to participate 
will be accorded in the next month. A 
shorter time limit was not established 
to avoid an additional complication 
which is not appropriate for the Food 
Distribution Program. Where the 
State agency does not provide for 
taking applications prior to the last 
week of the certification period the 
State agency must, nonetheless, ap- 
prove or deny a request made during 
the certification period prior to the 
end of the current certification period. 


DISQUALIFICATION 


The rules propose that individuals 
disqualified from the Food Stamp Pro- 
gram for food not be allowed to par- 
ticipate in the Food Distribution Pro- 
gram until the period of disqualifica- 
tion expires. Without this limitation, 
persons residing on reservations could 
defraud the Food Stamp Program 
without fear of effective Department- 
al sanctions. 


JOINT PROCESSING PA/GA 


The proposal allows State agencies 
to develop procedures which provide 
that households may apply for both 
Food Distribution Program benefits 
and PA or GA assistance. If the State 
agency selects this option, the propos- 
al requires joint application forms, a 
single interview (unless that would 
delay the food distribution timeliness 
standards), and the application of 
Food Distribution time deadlines and 
standards. 


FAIR HEARINGS 


Except for eliminating the State 
agency option to provide a two-tiered 
hearing system, the proposed fair 
hearing procedures are similar to the 
food stamp procedures published at 43 
FR 47919-47921 and explained at 43 
FR 47875-47876. The informal agency 
conference proposal is discussed under 
the claims and credits section of this 
preamble. 


COMMODITY CONTROL, STORAGE AND 
DISTRIBUTION 


The proposals concerning the stor- 
age, control and distribution of com- 
modities should be of special concern 
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to State agencies and ITO. Potential 
recipients should note, however, that 
the proposal requires that the days 
and hours of distribution be “suffi- 
cient for caseload size and conven- 
ience,” that notice of these hours and 
locations be provided; and that ade- 
quate supplies of commodities be 
maintained. 


DUAL OPERATION 


The Act provides for operation of 
the Food Distribution Program, either 
jointly with the Food Stamp Program 
or separately, whenever requested by 
an ITO. When both the Food Stamp 
Program and the Food Distribution 
Program are run concurrently on a 
reservation, the Act requires that 
there be safeguards to prevent simul- 
taneous participation in both pro- 
grams by the same household. The 
proposed regulations require safe- 
guards to prevent simultaneous par- 
ticipation in both programs by the 
same household. Additionally, when 
an ITO administers both the Food 
Stamp Program and the Food Distri- 
bution Program on a reservation, fed- 
eral regulations (34 CFR 255) require 
that separate fiscal accounts be main- 
tained. 


FUNDING 


The Act provides that the Depart- 
ment may pay the agency administer- 
ing a Food Distribution Program on an 
Indian reservation (regardless of 
whether the agency is part of the 
State government or is an ITO) such 
amounts for administrative costs of 
such distribution on Indian reserva- 
tions as the Secretary determines to 
be necessary for effective administra- 
tion of such distribution. 

That report further indicates that 
the Department would not have to pay 
100 percent of all costs incurred by the 
State, locality or tribal organization. 
The Department proposes to pay, inso- 
far as funds permit, 50 percent of the 
administrative costs of the Food Dis- 
tribution Program on a reservation, 
and more than 50 percent based com- 
pelling justification. This determina- 
tion shall be made on a not less fre- 
quent than annual basis. The provi- 
sions of Part 277 apply to any funds 
received under this section. The De- 
partment is interested in exploring the 
possibility of developing more specific 
criteria for providing funding in excess 
of 50 percent, and encourages com- 
ments on this issue. 


CLAIMS AND CREDITS 


These regulations do not propose 
procedures either for the restoration 
of lost benefits * to households which 


%The final food stamp _ regulations 
(§ 273.17; 43 FR 47924-47925) provide that 
the State agency shall restore to the house- 
hold an amount of food coupons which 
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were underissued commodities or the 
assertion of claims by FNS against 
households '* where the household was 
overissued benefits. 


This proposal does not allow for the 
restoration of lost benefits or the as- 
sertion of claims for several reasons. 
As noted earlier, the commodity pack- 
age is designed to represent an accept- 
able alternative to the food coupon al- 
lotment. However, in contradistinction 
to the coupon allotment, no benefit re- 
duction rate is applied to the commod- 
ity package. Thus, the quantity of 
food provided by the Food Distribu- 
tion Program is not reduced as is the 
coupon allotment, by “an amount 
equal to 30 percent of the households 
income.” Section 8(a) Food Stamp Act. 


Moreover, the per person size of the 
coupon allotment is reduced according 
to economies of scale which are not 
employed in reducing the per person 
size of the commodity package. Thus, 
the payment of lost food distribution 
benefits by providing extra food, in ad- 


equals the difference between the coupon 
allotment(s) which the household received 
and the coupon allotment(s) which it should 
have received but for State agency error, a 
fraud determination which was later re- 
versed or other specified reasons. The food 
stamp procedures provide for fair hearing 
determinations regarding disputed amounts, 
special rules for calculating the number of 
months affected, a 12 month limitation, res- 
toration methods, accounting procedures 
and a rule for dealing with changes in 
household composition. 

%The final food stamp regulations pro- 
vide for the assertion of claims against 
households which received more food stamp 
benefits than they were entitled to receive 
under certain circumstances. Section 273.18; 
43 F.R. 47925-47927. 


dition to the regular amounts, may 
more likely lead to food waste or even 
the sale of commodities for cash. 

The only effective remedy for the 
anticipated loss of food assistance is 
the timely delivery of those benefits. 
This proposal requires that State 
agencies establish special procedures 
for the prompt informal resolution of 
disputes over program eligibility. To 
expedite the process, these procedures 
need not duplicate the full due process 
protections of a fair hearing. The 
agency procedures must allow partici- 
pants to request both an expedited in- 
formal conference and a fair hearing. 
The agency conferences must be held 
with four working days of a request 
for an immediate resolution of a dis- 
pute involving program eligibility. 
However, the agency conference shall 
in no way delay the fair hearing proc- 
ess. 

Also, as noted earlier, this proposal 
attempts to create a program which is 
simple to operate. The administrative 
complexity, and the _ recordkeeping 
burdens, in implementing lost benefit 
(and claims) procedures does not serve 
a purpose related to immediate food 
needs. Procedures for filing claims 
against households overissued bene- 
fits, in addition to increasing adminis- 
trative costs and burdens, would re- 
quire the development of special pro- 
cedures for the handling and account- 
ing of cash and the valuation of overis- 
sued commodities. 

Also application of claims proce- 
dures raises the problem of how 
households would pay for overissued 
commodities. It would be difficult for 
the poorest households to pay cash. 
However, the return of unused com- 
modities could raise storage or health 
problems. 


APPENDIX A.—O/ffer Rates for Indian Package 





Former USDA offer 


Improved food offer 





Meat Group: 
Dry Beans 


2 Ibs. 





Peanut Butter 


0.5 Ib. 





Canned Meat 


3 cans 








Egg Mix 





Peanuts, Roasted 


2 pkg. 
0.5 Ibs. 





Canned Vegetarian cans 0 


2 cans 





Milk Groups: 


Dry Milk 4 lbs 


2 Ibs." 





Cheese (Process) 1.25 lbs 





2 Ibs. 





Evap. Milk 8 cans 


8 cans 





Bread/Cereal Group: 


Rice 2 Ibs 


1 lb. 





Oats 1.5 lbs 


1 Ib. 





Cornmeal 2.5 Ibs 


1 Ib. 





Macaroni 1 lb 


1 Ib. 





Flour 5 Ibs 


20 Ibs. 





Farina 0.9 Ib 





Fruit-Vegetable Group: 
Canned vegetable ................:cssresesesers 
Canned fruit 
Instant potatoes 


1 can (1 Ib.) 





1b 


0.9 Ib. 


5 cans 





A I GOED aces cicesesesccssansasdoveseonose's 


3 cans 
0.5 Ib. 





Canned juice 
Dried fruit 





2 @AIIS (46 £1. OZ.) ....0.-..ccccrcccceccccores 
1Ib 


3 cans 





Other: 


Margarine 2 tbs 





0 Ib. 
1 Ib. 





Corn Sirup 1 bottle 





Shortening 1.5 Ib 


0 
3.0 Ibs. 








milk, 


‘Evaporated milk may be substituted for n.f. dry milk at the rate of six cans evaporated milk/1 Ib. dry 


FEDERAL REGISTER, VOL. 43, NO. 237—FRIDAY, DECEMBER 8, 1978 





Therefore, the Department proposes 
that Part 271 be amended to include 
appropriate definitions and the new 
Parts 281 and 283 to read as follows: 


PART 271—GENERAL INFORMATION AND 
DEFINITIONS ; 


Section 271.2 is amended to include 
the following definitions and reads as 
foliows: 


§ 271.2 Definitions. 
s s * * * 


“Indian tribe” means (1) Any Indian 
tribe, Band} Nation, Rancheria, 
Pueblo, Colony, or other organized 
Indian group or community living on a 
reservation (as the term is defined in 
these regulations) and any Alaska 
Native village or regional or village 
corporation (established pursuant to 
the Alaska Native Claims Settlement 


Act (85 Stat. 688)) that are recognized. 


as eligible for Federal programs and 
services provided to Indians because of 
their status as Indians; or (2) any 
Indian tribe, band, or community 
living on a reservation (as the term is 
defined in these regulations) holding a 
treaty with a State government. 

“Indian tribal organization” (ITO) 
means (1) The recognized governing 
body of any Indian tribe; or (2) the tri- 
bally recognized intertribal organiza- 
tion of such tribes when a tribe autho- 
rizes such an intertribal organization 
to operate a Food Stamp Program or a 
Food Distribution Program on its 
behalf. 


* * * * * 


“Reservation” means the geographi- 
cally defined area or areas over which 
an ITO (as the term is defined in these 
regulations) exercises governmental 
jurisdiction. 


“State” means any one of the fifty 
States, the District of Columbia, 
Puerto Rico, Guam, the Virgin Islands 
of the United States, and the reserva- 
tion of an Indian tribe whose ITO 
meets the requirements of the Food 
Stamp Act of 1977 for participation as 
a State agency. 


“State agency” means (1) the agency 
of State government, including the 
local offices thereof, which has the re- 
sponsibility for the administration of 
the federally aided public assistance 
programs within the State, and in 
those States where such assistance 
programs are operated on a decentral- 
ized basis, it includes the counterpart 
local agencies which administer such 
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assistance programs for the State 
agency, and (2) the Indian tribal orga- 
nization of any Indian tribe deter- 
mined by the Department to be capa- 
ble of effectively administering a Food 
Stamp Program or a Food Distribution 
Program in accordance with provisions 
of the Food Stamp Act of 1977. 


« * * e 


(91 Stat. 958 (7 U.S.C. 2011-2027).) 


The new part 281 reads as follows: 


PART 281-ADMINISTRATION Of THE FOOD 
STAMP PROGRAM ON INDIAN RESERVA- 
TIONS 


Sec. 

281.1 General purpose and scope. 

281.2 Administration by the ‘Agency of 
State Government. 

281.3 Determination of Failure. 

281.4 Determining Indian Tribal Organiza- 
tion Capability. 

281.5 Funding. 

281.6 Responsibilities of an Indian Tribal 
Organization Designated as a State 
Agency. 

281.7 Liabilities and Sanctions. 

281.8 Indian Tribal Organization Failure. 


AuTuHorRITy: 91 STAT. 958 (7 U.S.C 2011- 
2027). 


§ 281.1 General purpose and scope. 


General objectives of the Food 
Stamp Act of 1977 include simplifying 
and tightening program administra- 
tion, facilitating access to the program 
for eligible and potentially eligible 
households, eliminating households 
with high gross incomes, and reducing 
the potential for errors and program 
fraud or abuse. One of the special -pro- 
visions of the Act relates to the oper- 
ation of the Food Stamp Program on 
Indian reservations and provides that 
each State agency shall be responsible 
for administering the Food Stamp 
Program in a manner that is respon- 
sive to the needs of Indians on reserva- 
tions. 


§ 281.2 Administration by the agency of 
State government. 


(a) State Plan. A State agency shall, 
before it submits its plan of operation 
to the Secretary, consult in good faith 
with the ITO about that portion of 
the plan that pertains to the operation 
of the Program for residents on the 
reservation. Additionallu, the State 
agency shall administer the Food 
Stamp Program in a manner that is re- 
sponsive to the needs of the Indians 
on the reservation as determined by 
ongoing consultation with the ITO. 


57807 


(1) The State agency shall maintain 
records of such consultations for 
review by FNS. 


(2) An Indian reservation shall be 
designated as a separate project area 
or areas for the purpose of improving 
the accessibility of program services to 
Indians on the reservation unless: 


(i) The -State agency can demon- 
strate to FNS that the size or popula- 
tion of the reservation does not war- 
rant such designation; 


(ii) the State agency can demon- 
strate to FNS that the tribe can be 
adequately served by the existing proj- 
ect area because of the location of cer- 
tification and issuance offices; or 


(iii) The State agency can otherwise 
demonstrate to FNS that such desig- 
nation would impair its administration 
of the program. 


(3) In the case where the Indian res- 
ervation boundaries cross State lines, 
the State agencies may jointly request 
FNS approval that a single State 
agency be responsible for the adminis- 
tration of the Food Stamp Program or 
all or part of the Indian reservation. A 
single agency of the State government 
would have to administer the program 
under the same terms and conditions 
applied to all other political subdivi- 
sions within its jurisdiction. An ITO 
acting as a single State agency would 
have to administer the program under 
the same terms and conditions on all 
areas of the reservation. 


(b) Contracts with an Indian tribal 
organization. The State agency may 
contract program functions to an ITO. 
These functions include, but are not 
limited to, outreach, preparation of bi- 
lingual materials and issuance. The 
State agency may also utilize the ITO 
in prescreening, translations, interpre- 
tive services and other non-certifica- 
tion functions. The State agency may 
not contract responsibility for certifi- 
cation activities such as interviews or 
eligibility determinations. In all cases, 
the State agency shall retain full re- 
sponsibility for program administra- 
tions. 


§ 281.3 Determination of failure. 


(a) Request for determination of 
State government agency failure. FNS 
shall examine State agency adminis- 
tration of the Food Stamp Program on 
all or part of a reservation when re- 
quested by the ITO, the State agency 
or at FNS’ descretion. 


(b) Management evaluation review. 
When FNS determines that a deficien- 
cy in a State agency operation of the 
Food Stamp Program on all of part of 
an Indian reservation may be serious 
enough to warrant a special Manage- 
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ment Evaluation (ME) review, FNS 
shall advise the State agency and ITO 
of its plan to conduct the review. The 
review shall be designed to determine 
whether the State agency is failing to 
properly administer the Food Stamp 
Program on a specific reservation. 
When an agency of State government 
is administering the Program on a res- 
ervation, FNS shall consult with the 
ITO about the operation of the pro- 
gram on the reservation. The ME 
review shall include, but not be limited 
to, an analysis of the following data: 

(1) Good faith consultation with the 
ITO; 

(2) The estimated percentage of all 
eligible Indians on the _ reservation 
who are participating in the program; 

(3) The average length of time that 
it takes to process an application for 
Indians; 

(4) The number of errors made in 
determining eligibility and/or the 
amount of benefits; 

(5) Compliance with points and 
hours requirements that will be pub- 
lished as Section 272.5; 

(6) Compliance with bilingual re- 
quirements, where appropriate; 

(7) Compliance with nondiscrimina- 
tion requirements; 

(8) Compliance with other signifi- 
cant program requirements; 

(9) Comparison with services pro- 
vided in all other areas of the State; 
and 

(10) Any other relevant information 
that becomes available during the 
course of investigation including infor- 
mation received through contacts with 
the Indian tribe. 

(c) Informal warning. If FNS deter- 
mines that there have been deficien- 
cies in State agency operation of the 
Food Stamp Program under § 281.3(b), 
FMS may issue an informal warning to 
the State, with a copy to the ITO, de- 
tailing the relevant deficiencies. After 
the informal warning is issued, the 
State agency will have 30 days to 
submit evidence that it is in compli- 
ance or to submit a corrective action 
proposal. When the State agency dem- 
onstrates that the deficiency cannot 
be corrected within the 30 days follow- 
ing the issuance of the informal warn- 
ing, but the State agency responds 
with an acceptable plan for correcting 
the deficiency, FNS shail monitor 
compliance with that approved correc- 
tive action proposal. This compliance 
period shail not exceed 90 days except 
in unusual circumstances. When satis- 
factory action is taken by the State 
agency on deficiencies cited in an in- 
formal warning, FNS shall notify the 
State, with a copy to the ITO, that the 
warning for those deficiencies is with- 
drawn. 

(d) Formal warning. If, at the end of 
the informal warning period or the 
end of the time allowed for compliance 
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with the corrective action proposal, 
the State has not responded to the in- 
formal warning or corrected the defi- 
ciencies noted in the informal warning 
to the satisfaction of FNS, a formal 
warning shall be issued to the State, 
with a copy to the ITO. At a mini- 
mum, such warning shall indicate the 
State agency deficiencies and shail 
detail the basis upon which deficien- 
cies were determined. When appropri- 
ate, the formal warning shall also 
advise the State why the response to 
the informal warning was considered 
inadequate and any specific actions 
the State agency must take to be con- 
sidered in compliance. The State shall 
have 30 days to respond with evidence 
that it is in compliance or to submit a 
corrective action proposal. When the 
dificiency cannot be corrected within 
30 days, but the State agency responds 
with an acceptable plan for correcting 
the deficiency, FNS shall monitor 
compliance with the approved correc- 
tive action proposal. This compliance 
period shall not exceed 90 days except 
in unusual circumstances. When satis- 
factory compliance is completed by 
the State agency on deficiencies cited 
in a formal warning, FNS shall notify 
the State, with a copy to the ITO, that 
the warning for those deficiencies is 
withdrawn. 

(e) Final determination and sanc- 
tions. (1) If, after the formal warning 
or the corrective action proposal 
period the deficiencies are not correct- 
ed to the satisfaction of FNS; and, if 
the Indian tribal organization requests 
authority to operate the Food Stamp 
Program and it appears that the ITO 
is likely to be determined capable of 
Program administration, FNS shall de- 
termine that the State agency is fail- 
ing properly to administer the Pro- 
gram on the reservation. FNS, at its 
discretion, may apply appropriate Fed- 
eral sanctions to the State. 

(2) If, after the formal warning or 
the corrective action proposal period, 
the problems remain unsolved and the 
ITO does not request authority to op- 
erate the Food Stamp Program, FNS 
shall apply appropriate Federal sanc- 
tions until the agency of State govern- 
ment is in compliance with the Act, 
Program regulations, or the State plan 
of operation. 


§ 281.4 Determining Indian Tribal organi- 
zation capability. 

(a) ITO request for designation as 
State agency. During the informal 
warning period, FNS shall determine 
whether the ITO wishes to be consid- 
ered as a State agency for the purpose 
of administering the Food Stamp Pro- 
gram. If the ITO wants to administer 
the program, the ITO shall submit a 
written request to FNS. FNS shall 
then begin to determine ITO capabili- 
ty both during the informal and 


formal warning periods. As part of this 
process, FNS will begin to look at cri- 
teria listed in § 281.4(b). 

(b) Determination of capability. (1) 
Upon making a determination of State 
agency failure, FNS will determine the 
ITO’s capability to administer the 
Food Stamp Program efficiently and 
effectively. As part of such determina- 
tion, FNS shall evaluate the ITO’s per- 
formance in operating other Federal 
programs, the ITO’s fiscal and man- 
agement capabilities, the location of 
projected certification and issuance 
facilities, and the ITO’s performance 
of any Food Stamp Program functions 
that the ITO has contracted to per- 
form on behalf of the State agency 
under § 281.2(b). The ITO must also 
satisfy the criteria listed below for a 
determination of capability to be 
made: 

(i) Operation of Federal programs. 
The ITO shall provide FNS a list of all 
government programs that the ITO 
administers. FNS may request appro- 
priate officials of the government or- 
ganizations having jurisdiction over 
these programs for all relevant audits, 
GAO reports, program evaluations and 
any other documents pertaining to ef- 
fectiveness and efficiency of tribal ad- 
ministration of these programs. The 
ITO shall also provide FNS a list of 
Food Stamp Program contract respon- 
sibilities, if applicable, which the ITO 
has contracted to perform on behalf of 
the State agency under § 281.2(b); 

(ii) Fiscal capabilities. The ITO 
shall provide FNS documentation of 
its bookkeeping and accounting proce- 
dures, including procedures in use for 
other government programs that the 
ITO administers which require use of 
a letter of credit. 

(iii) Staff merit system. The ITO 
shall use personnel in the certification 
process employed under standards 
equivalent to State merit-system per- 
sonnel standards or any standards 
later prescribed by the United States 
Civil Service Commission under Sec- 
tion 208 of the Intergovernmental Per- 
sonnel Act of 1970; 

(iv) Civil rights assurance. The ITO 
shall comply with Title VI of the Civil 
Rights Act of 1964 (Pub. L. 88-352), 
the Age Discrimination Act of 1975 
(Pub. L. 94-135), the Rehabilitation 
Act of 1973 (Pub. L. 93-112, Sec. 504), 
and Section 11(c) of the Food Stamp 
Act of 1977 and all pertinent regula- 
tions or directives to the effect that no 
person in the United States shall, on 
the grounds of sex, race, color, age, po- 
litical belief, religion, handicap, or na- 
tional origin, be denied benefits or 
otherwise be subjected to discrimina- 
tion under the Food Stamp Program. 
Where appropriate, FNS shall consid- 
er the adequacy of measures taken by 
the ITO to ensure that there shall be 
no discrimination. 
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(2) Also, as part of the determina- 
tion of ITO capability, FNS shall con- 
sult with Bureau of Indian Affairs 
(BIA). 

(3) If it is determined by FNS, in 
consultation with BIA, that the ITO is 
not capable of operating an efficient 
and effective Food Stamp Program, 
the agency of the State government 
shall continue to operate the Program 
on the reservation. 

(c) Training and technical assist- 
ance. Upon determining that the ITO 
is capable of operating an effective 
and efficient Food Stamp Program, 
FNS will determine, based on informa- 
tion provided by the ITO and BIA, 
what training and technical assistance 
are necessary. When training and 
technical assistance are necessary, 
FNS will assure that appropriate 
training and technical assistance are 
provided as expeditiously as possible 
prior to the ITO’s assuming its duties. 
FNS will authorize the transfer of re- 
sponsibilities to the ITO only when 
the ITO is fully prepared for the as- 
sumption of duties. 

(d) Assumption of duties. (1) State 
Pians. The ITO shall prepare and 
submit to FNS a plan of operation as 
provided in § 272.2. This plan shall be 
signed by an appropriate official of 
the ITO rather than the State gover- 
nor and must be approved by FNS. 

(2) Proposed budget. The ITO shall 
formally submit to FNS a proposed 
budget which shall comply with the 
requirements of Part 277. The budget 
must be submitted for FNS approval 
prior to the commitment of any Feder- 
al funds for administrative costs. The 
estimation of program expenditures 
shall be supported in sufficient detail 
to show the resources, staffing re- 
quirements, equipment costs, travel 
costs, and other costs that will be de- 
voted to program administration. FNS 
shall provide to the ITO any necessary 
technical assistance in preparing an 
administrative cost budget. 

(3) Staffing. The ITO shall provide 
FNS with a statement that personnel 
used in the certification process are 
employed under standards equivalent 
to State merit-system personnel stand- 
ards or any standards later prescribed 
by the United State Civil Service Com- 
mission under Section 208 of the In- 
tergovernmental Personnel Act of 
1970, together with sufficient informa- 
tion to allow FNS to determine the 
qualifications of other ITO personnel 
who will be assigned duties related to 
the administration of the program. 

(4) Civil rights assurance. The ITO 
shall provide FNS with a statement of 
measures designed to ensure that the 
Program will not discriminate against 
any non-members of the tribe who live 
on the reservation or any potential 
program beneficiary on the basis of 
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sex, race, color, age, political belief, re- 
ligion, handicap, or national origin. 

(5) Transition. After FNS has ap- 
proved the transition of program ad- 
ministration from the agency of the 
State government to the ITO the 
State and the ITO shall coordinate 
the transfer of program administra- 
tion and the ITO shall adhere to the 
same terms and conditions which are 
binding on any State agency. 

(6) Contracting by the Indian Tribal 
organization. With the approval of 
FNS, the ITO may contract certain ad- 
ministrative functions to private orga- 
nizations as provided in Parts 274 and 
277. The ITO may not, however, con- 
tract responsibility for certification ac- 
tivities such as interviews or eligibility 
determinations. The ITO shali retain 
full responsibility for program admin- 
istration. 


§ 281.5 Funding. 


From the funds available to carry 
out the provisions of this part, FNS is 
authorized to pay to each agency 50 
percent of all administrative costs ap- 
proved by FNS and needed for oper- 
ation of a Food Stamp Program on a 
reservation. FNS may at its discretion, 
approve a State agency’s request for 
FNS to pay State agencies and ITO’s, 
acting as State agencies, amounts in 
excess of 50 percent to effectively op- 
erate the Program when: 

(a) A management evaluation review 
detects deficiencies in program oper- 
ations relating to Indian reservations, 
and the State agency demonstrates to 
the satisfaction of FNS the need for 
additional funding ratios to improve 
program operations; or 

(b) The State agency demonstrates 
to the satisfaction of FNS that addi- 
tional funds are needed to provide the 
necessary services or otherwise effec- 


tively operate the Program or to begin 


program operations. 


Any approval for payment of funds in 
excess of 50 percent must be based on 
compelling justification. Such determi- 
nations shall be made by FNS in a no 
less frequent than annual basis. The 
provisions of Part 277 apply to any 
funds received under this section. 


§ 281.6 Responsibilities of an Indian 
Tribal organization designated as a 
State agency. 


An ITO administering the Food 
Stamp Pregram on a reservation shall 
adhere to the Food Stamp Act of 1977, 
all subsequent amendments, and all 
regulations issued pursuant to that 
law as any other State agency. 


§ 281.7 Liabilities and sanctions. 


An ITO administering the Food 
Stamp Program on a reservation is 
subject to the same liabilities and Fed- 
eral sanctions as any other State 
agency. FNS shall monitor administra- 
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tion of the Program and conduct re- 
views through the Performance Re- 
porting System as described in Part 
275. When necessary, warning proce- 
dures as prescribed in Part 276 will be 
implemented. 


§ 281.8 Indian Tribal organization failure. 


When ME reviews indicate continu- 
ing deficiencies and a corrective action 
proposal (including training and tech- 
nical assistance to overcome these de- 
ficiencies) and sanctions have not, in 
the opinion of FNS, resulted in a suffi- 
cient degree of improvement, FNS 
may conduct a special review to deter- 
mine if the ITO has failed to properly 
administer the Food Stamp Program. 
FNS shall examine considerations (2) 
through (10) of § 281.3(b) and shall 
issue informal and formal warnings 
under the procedures set forth in 
§ 281.3 (c) and (d). If ITO failure is de- 
termined, FNS shall require the ap- 
propriate agency of State government 
to resume administration of the pro- 
gram on the reservation. 


The new part 283 reads as follows: 


PART 283—ADMINISTRATION OF THE FOOD 
DISTRIBUTION PROGRAM TO HOUSEHOLDS 
ON INDIAN RESERVATIONS 


Sec. 

283.1 
283.2 
283.3 
283.4 
283.5 
283.6 


General purpose and scope. 

Definitions. 

Availability of commodities. 

Administration. 

State agency requirements. 

Eligibility of households. 

283.7 Certification of households. 

283.8 Commodity control, storage and dis- 
tribution. 

283.9 Administrative funds for State agen- 
cies. 

AUTHORITY: 91 Stat. 958 (7 U.S.C. 2011- 
2027). 


§ 283.1 General purpose and scope. 


This part provides for the concur- 
rent operation of the Food Distribu- 
tion Program and the Food Stamp 
Program on Indian reservations when 
such concurrent operation is requested 
by an ITO. It further prescribes that 
no household on any Indian reserva- 
tion shall participate simultaneously 
in the Food Distribution Program and 
the Food Stamp Program. This part 
also describes the terms and condi- 
tions under which commodities may 
be distributed to households on all or 
any part of an Indian reservation and 
funds may be obtained from the De- 
partment for the administrative costs 
of distribution. 


§ 283.2 Definitions. 


(a) “Household concept”. (1) House- 
hold means any of the following indi- 
viduals or groups of individuals, pro- 
vided that such individuals or groups 
are not residents of an institution, or 
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residents of a commercial boarding 
house, and provided that separate 
household status shall not be granted 
to a spouse, as defined in § 271.2, of a 
member of the household, or to chil- 
dren under 18 years of age under the 
parental control of a member of the 
household. 

(i) An individual living alone. 

(ii) An individual living with others, 
but customarily purchasing food and 
preparing meals for home consump- 
tion separate and apart from the 
others. 

(iii) A group of individuals living to- 
gether for whom food is customarily 
purchased in common and for whum 
meals are prepared together for home 
consumption. 

(iv) A group of individuals living to- 
gether with a boarder(s) who pays 
compensation for meals, and for whom 
meals are prepared together for home 
consumption; except that residents of 
commercial boarding houses are not 
household members and are not eligi- 
ble for program benefits. 

(2) Nonhousehold members. The fol- 
lowing individuals residing with a 
household shall not be considered 
household members in determining 
the household's eligibility. Nonhouse- 
hold members who are otherwise eligi- 
ble may participate in the Program as 
separate households. 

(i) Roomers. Individuals to whom a 
household furnishes lodging, but not 
meals, for compensation. 

(ii) SSI recipients in “cash-out” 
States. Recipients of SSI benefits who 
reside in a State designated by the 


Secretary of Health, Education, and - 


Welfare to have specifically included 
the value of the coupon allotments in 
its State supplemental payments. 
These persons are not eligible for 
Food Distribution Program benefits. 

(iii) Disqualified individuals. Indi- 
viduals disqualified for fraud, as set 
forth in § 273.16. 

(iv) Others. Other individuals who 
share living quarters with the house- 
hold but who do not customarily pur- 
chase food and prepare meals with the 
household. For example, if the appli- 
cant household shares living quarters 
with another family to save on rent, 
but does not purchase and prepare 
food together with that family, the 
members of the other family are not 
members of the applicant household. 

(3) Commercial Boarding House. 
Residents of commercial boarding 
houses are not eligible for program 
benefits. For program purposes, a 
boarding house shall be defined as an 
establishment which is licensed as a 
commercial enterprise which offers 
meals and lodging for compensation. 
In project areas without licensing re- 
quirements, a boarding house shall be 
defined as a commercial establishment 
which offers meals and lodging for 
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compensation with the intention of 
making a profit. The number of 
boarders residing in a boarding house 
shall not be used to determine if a 
boarding house is a commercial enter- 
prise. The household of the proprietor 
of a boarding house may participate in 
the Program separate and apart from 
the residents of the boarding house, if 
that household meets all of the eligi- 
bility requirements for program par- 
ticipation. 

(ob) “Indian tribe” means (1) any 
Indian tribe, Band, Nation, Rancheria, 
Pueblo, Colony, or other organized 
Indian group or community living on a 
reservation (as the term is defined in 
these regulations) and any Alaska 
Native village or regional or village 
corporation (established pursuant to 
the Alaska Native Claims Settlement 
Act (85 Stat. 688) that are recognized 
as eligible for Federal programs and 
services provided to Indians because of 
their status as Indians; or (2) any 
Indian tribe, Band, or community 
living on a reservation holding a treaty 
with a State government. 

(c) “Indian tribal organization” 
(ITO) means (1) the recognized gov- 
erning body of any Indian tribe; or (2) 
the tribally recognized intertribal or- 
ganization of such tribes when a tribe 
authorizes such an intertribal organi- 
zation to operate a Food Distribution 
Program on its behalf. 

(d) “Reservation” means the geo- 
graphically defined area or areas over 
which an ITO (as the term is defined 
in these regulations) exercises govern- 
mental jurisdiction. 

(e) “State” means any one of the 
fifty States, the District of Columbia, 
Puerto Rico, Guam, the Virgin Islands 
of the United States, and the reserva- 
tion of an Indian tribe whose ITO 
meet the requirements of the Food 
Stamp Act of 1977 for participation as 
a State agency. 

(f) “State agency” means (1) the 
agency of State government, including 
the local offices thereof, which enters 
into an agreement with FNS for the 
distribution of commodities on all or 
part of an Indian reservation, and (2) 
the ITO of any Indian tribe, deter- 
mined by the Department to be capa- 
ble of effectively administering a Food 
Distribution Program, which enters 
into an agreement with FNS for the 
distribution of commodities on all or 
part of an Indian reservation. 


§ 283.3 Availability of commodities. 


(a) Concurrent or separate food pro- 
gram operation. Distribution of com- 
modities, with or without the Food 
Stamp Program, shall be made when- 
ever a written request for concurrent 
or separate food program operations, 
respectively, on all or part of a reser- 
vation is made by an ITO. 


(b) Household distribution. Com- 
modities acquired under section 416 of 
the Agricultural Act of 1949, as 
amended; section 32 of Pub. L. 320, 
74th Congress, as amended; section 
709 of the Food and Agricultural Act 
of 1963, as amended; and section 4(a) 
of the Agriculture and Consumer Pro- 
tection Act of 1973, as amended, may 
be made available under Part 250 of 
this chapter for distribution to house- 
holds in accordance with the provi- 
sions of that part and the additional 
provisions and requirements of this 
part. 

(c) Conditions for distribution. In 
jurisdictions where the Food Stamp 
Program is in operation, there shall be 
no distribution of commodities to 
households under the authority of any 
law, except that distibution may be 
made (1) on a temporary basis under 
programs authorized by law to meet 
disaster relief needs, and (2) for the 
purpose of the Commodity Supple- 
mental Food Program, and (3) when- 
ever a request for concurrent or sepa- 
rate food program operations, respec- 
tively, on a reservation is made by an 
ITO. 


§ 283.4 Administration. 


(a) Federal administration. Within 
the Department of Agriculture, the 
Food and Nutrition Service (FNS) 
shall be responsible for the Food Dis- 
tribution Program. FNS shall have the 
power to determine the amount of any 
claim and to settle and adjust any 
claim. 

(b) State administration. The appro- 
priate agency of the State government 
shall be responsible for the distribu- 
tion of commodities to households on 
all or part of any Indian reservation in 
accordance with the written request of 
the ITO; except that, the ITO shall 
administer the distribution of com- 
modities on all or part of the reserva- 
tion if it requests to do so and if FNS 
determines that the ITO is capable of 
effective and efficient administration 
of a Food Distribution Program. 

(c) Tribal capability. (1) In deter- 
mining whether the ITO on a given 
reservation is capable of effectively 
and efficiently administering a Food 
Distribution Program, FNS shall con- 
sult with BIA and shall consider the 
ITO’s experience, if any, in operating 
other Federal programs, and its man- 
agement and fiscal capabilities. Other 
factors for evaluation include, but are 
not limited to, the ITO’s ability to: 

(i) Order and properly store com- 
modities, 

(ii) Certify eligible households, 

(iii) Arrange for physical issuance of 
commodities, 

(iv) Keep appropriate records and 
submit required reports, 

(v) Budget and account for adminis- 
trative funds, 
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(vi) Determine the food preferences 
of households, and 

(vii) Conduct on-site reviews of certi- 
fication and distribution procedures 
and practices. 

(2) FNS shall, if requested by an 
ITO which has been determined by 
FNS to be capable of administering a 
Food Distribution Program, provide 
the organization’s designees with 
training and technical assistance as 
necessary to prepare the ITO to take 
over program administration. In deter- 
mining what training and technical as- 
sistance are necessary, FNS shall con- 
sult with BIA. 


§ 283.5 State agency requirements. 


(a) Plan of operation. (1) The State 
agency which assumes responsibility 
for the Food Distribution Program 
shall submit a plan of operation for 
approval by FNS. Approval of the plan 
by FNS shall be a prerequisite to the 
donation of commodities available for 
use by households under Part 250 of 
this chapter and to the payment of ad- 
ministrative funds under § 283.9. No 
amendment to the plan of operation 
of any State agency shall be effective 
without prior approval of FNS, and 
FNS may require amendment of any 
plan as a condition of continuing ap- 
proval. If the State agency is not an 
ITO, the appropriate agency of the 
State government shall also: 

(i) Consult in good faith with the 
ITO on the reservation where the ap- 
propriate agency of the State govern- 
ment is responsible for administering 
commodity distribution to households; 

(ii) Submit its plan of operation and 
any subsequent amendment to both 
the ITO and the State Governor, or 
the Governor’s delegated authority, 
for comment at least 45 days prior to 
submission of the plan or amendment 
to FNS. Comments by the Governor, 
or the Governor’s delegated authority, 
and the ITO, shall be attached to the 
plan or amendment which is submit- 
ted to FNS. This paragraph does not 
apply to amendments required by FNS 
under § 283.5(a)(1). 

(2) The plan of operation shall de- 
scribe the manner in which commod- 
ities will be distributed, including, but 
not limited to, the storage and distri- 
bution facilities to be used, the 
method of financing, the procedures 
to assure ongoing consultation with 
the ITO where the appropriate agency 
of the State government administers 
the program, the method by which the 
food preferences of households shall 
be determined, and the manner in 
which the State agency plans to super- 
vise the Food Distribution Program. 
The plan shall also include by refer- 
ence or otherwise the following assur- 
ances: 

(i) No household on any Indian res- 
ervation shall be permitted to partici- 
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pate simultaneously in the Food 
Stamp Program and the Food Distri- 
bution Program. 

(ii) The value of the commodities 
provided to any eligible household 
shall not be considered income or re- 
sources for any purposes under any 
Federal, State, or local laws, including, 
but not limited to, laws relating to tax- 
ation, welfare, and public assistance 
programs; and i10 State agency shall 
decrease any assistance otherwise pro- 
vided to a household because of the re- 
ceipt of commodities. 

(iii) The distribution of commodities 


‘shall not be used as a means for fur- 


thering the political interest of any in- 
dividual or party. 

(iv) There shall be no discrimination 
in the certification of applicant house- 
holds or in the distribution of com- 
modities because of sex, race, color, 
age, political beliefs, religion, handi- 
cap, or national origin. 

(v) Households shall not be required 
to make any payments in money, ma- 
terials or services for, or in connection 
with, the receipt of commodities; and 
they shall not be solicited in connec- 
tion with the receipt of commodities 
for voluntary cash contributions for 
any purpose. 

(vi) Adequate personnel, including 
supervisory personnel, to review the 
Food Distribution Program shall be 
provided to ensure compliance with 
the requirements of this part. 

(vii) If the State agency desires to 
receive funds under § 283.9, it shall ex- 
ecute and submit to FNS a letter of ac- 
ceptance agreeing, as part of the plan 
of operation, to (1) expend any funds 
received solely for the purposes of this 
section and to (2) furnish reports 
under this part. 

(viii) Use of disclosure of informa- 
tion obtained from applicant house- 
holds shall be restricted to those di- 
rectly connected with admininstration 
and enforcement of the Food Distribu- 
tion Program under this part; except 
that, such information may be pro- 
vided to agencies which accept applica- 
tions for the Food Stamp Program. 

(b) Operating manual. The State 
agency shall maintain ongoing consul- 
tation the the ITO in developing the 
State agency’s written internal poli- 
cies, instructions, and forms which are 
necessary to carry out the Food Distri- 
bution Program and shall submit 
these to FNS for approval prior to 
their use. 

(c) Staffing. (1) Personnel used in 
the certification process shall be em- 
ployed in accordance with the current 
standards for a Merit System of Per- 
sonnel Administration or any stand- 
ards later prescribed by the United 
States Civil Service Commission under 
Section 208 of the Intergovernmental 
Personnel Act of 1970 or (2) when ap- 
propriate, the ITO’s personnel system 
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if it is comparable to paragraph (c)(1) 
of this section. - 

(d) Bilingual requirements. (1) The 
State agency shall provide bilingual 
staff and certification and outreach 
materials when either an estimated 
100 or more low income households or 
the majority of low-income house- 
holds on the reservation are a single- 
language minority. Single-language 
minority refers to households which 
speak the same non-English language 
and which do not contain adult(s) 
fluent in English as a second language. 
If the non-English language is spoken 
but not written, the State agency shall 
provide bilingual staff, if required, but 
not bilingual material. 

(2) The State agency shall ensure 
that offices serving reservations sub- 
ject to the criteria in paragraph (d)(1) 
of this section provide sufficient bilin- 
gual staff for the timely processing of 
non-English speaking applicants. 

(3) The State agency shall develop 
estimates of the numbers of low- 
income, single-language minority 
households by using census data (in- 
cluding the Census Bureau’s Current 
Population Report: Population Esti- 
mates and Projections. Series P-25, 
No. 627) and knowledge of the reserva- 
tion. Local Bureau of Census offices. 
Community Services Administration 
offices, Community Action agencies, 
Bureau of Indian Affairs, Indian 
Health Services, planning agencies, 
the ITO and school officials may be 
important sources of information in 
determining the need for bilingual 
services. 

(e) Outreach and referral. The State 
agency shall inform potentially eligi- 
ble households of the availability of 
the Food Distribution Program. The 
State agency shall develop and distrib- 
ute printed information in the appro- 
priate languages abut the Program 
and eligibility requirements. Outreach 
material shall contain information 
about a household’s right to file an ap- 
plication on the same day it contacts 
the certification office. The State 
agency shall be sufficiently familiar 
with general eligibility requirements 
for the Supplemental Food Program 
for Women, Infants and Children 
(WIC) or the Commodity Supplemen- 
tal Food Program, if available to reser- 
vation residents, the Supplemental Se- 
curity Income Program (SSI), and ap- 
propriate public and general assistence 
programs, to identify those applicants 
whose households contain persons 
who may be eligible for these pro- 
grams, to inform the applicants of 
their potential eligibility, and to pro- 
vide the applicants with the addresses 
and telephone numbers of these pro- 
grams. For example, the State agency 
should provide information on the 
WIC program to applicants whose 
households contain pregnant women, 
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nursing or postpartum women, or chil- 
dren up to the fifth birthday. 

(f) Training requirements. The State 
agency shall institute a continuing 
training program for all personnel 
who are assigned responsibility for the 
certification of applicant households, 
for fair hearing officers, for field su- 
pervisors who review local Food Distri- 
bution Programs and for those in- 
volved in outreach. 

(1) State agency training programs 
shall cover eligibility criteria, certifica- 
tion procedures, commodity storage 
and distribution practices, household 
rights and responsibilities and other 
job-related responsibilities. The con- 
tent of the training material shall be 
reviewed and revised periodically to 
correct deficiencies in program oper- 
ations or reflect changes in policy and 
procedures. 

(2) The State agency shall allow 
public attendance at formal certifica- 
tion training sessions in accordance 
with § 272.4(e)(1)Civ). 

(3) FNS shall review the effective- 
ness of State agency training based on 
information obtained from field re- 
views, administrative analysis and 
other sources. 

(g) Nutrition education. The State 
agency shall publicize the Food Distri- 
bution Program and uses of commod- 
ities by means of visual displays, print- 
ed material, menus or cooking demon- 
strations for participating households. 
The State agency shall emphasize di- 
etary information designed to improve 
the nutrition of households on reser- 
vations. 

(h) Records and reports. The State 
agency shall keep records and submit 
reports and other information as re- 
quired by FNS. Records required 
under this part shall be retained for a 
period of three years from the close of 
the Federal fiscal year to which they 
pertain. 

(i) Monitoring. The State agency 
shall monitor and review its oper- 
ations under this part to ensure com- 
pliance with the provisions of this part 
and with any applicable instructions 
of FNS. 

(1) The State agency shall review 
program operations at least semiannu- 
ally, document program deficiencies 
and establish and implement specific 
plans of corrective action for deficien- 
cies noted. 

(2) Reviews of operations shall in- 
clude, but not be limited to, certifica- 
tion of households, distribution of 
commodities, fair hearing procedures, 
commodity inventories and timeliness 
and accuracy of reports to FNS. 

(3) Program reviews and corrective 
action plans shall be available to FNS 
upon request. 

(j) Investigations and complaints. 
The State agency shall promptly in- 
vestigate complaints received of irre- 
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gularities in the handling, distribu- 
tion, receipt or use of commodities, 
other than use of commodities by eli- 
gible households in the preparation of 
meals for home consumption, and 
shall take appropriate action to cor- 
rect any irregularities. The State 
agency shall also promptly investigate 
complaints of irregularities relating to 
certification procedures or the deliv- 
ery of services and shall take appropri- 
ate action to correct any irregularities 
or noncompliance with provisions re- 
lating to certification procedures, pro- 
vision of services or household rights. 
The State agency shall document each 
investigation and action in sufficient 
detail to allow for FNS review of all 
State agency actions and information. 
The Department shall make investiga- 
tions at the request of the State 
Agency or when the Department de- 
termines an investigation is necessary. 

(k) Sanctions. If the State agency 
fails to comply with the provisions or 
this part or its plan of operation, FNS 
may take action against the State 
agency under § 283.9(g) of this part 
with respect to administrative funds 
available from FNS for use by the 
State agency or (2) disqualify the 
State agency from further distribution 
of commodities to households. Dis- 
qualification of the State agency shall 
not prevent FNS or the Department 
from taking other actions, including 
prosecution under applicable Federal 
statutes, when deemed necessary. Re- 
instatement shall be contingent upon 
approval by FNS of the State agency’s 
plan for corrective action or determi- 
nation by FNS that the State agency 
has complied with any other require- 
ments for reinstatement which FNS 
may set forth. If the ITO is disquali- 
fied as a State agency the appropriate 
agency of State government shall ad- 
minister the Food Distribution Pro- 
gram on the reservation. If an agency 
of State government is disqualified as 
the State agency for the Food Distri- 
bution Program on the reservation the 
ITO may request in writing to admin- 
ister the Program. If the ITO does not 
want to administer the program or is 
deemed incapable of effective and effi- 
cient program operation by FNS, the 
appropriate agency of State govern- 
ment in the area involved shall be re- 
sponsible for the Food Distribution 
Program. FNS shall require the 
agency of the State government to 
submit a corrective action plan and 
take required corrective action. 


§ 283.6 Eligibility of households. 


(a) Household concept. The State 
agency shall determine eligibility for 
the Food Distribution Program on a 
household basis, as defined in 
§ 283.2(a). No individual may partici- 
pate as a member of more than one 
household. 


(b) Residency or citizenship. (1) A 
household must be living on the reser- 
vation in which it files an application 
for participation and may not partici- 
pate in more than one geographical 
area in which either a Food Stamp 
Program or Food Distribution Pro- 
gram is in operation. Residency shall 
not mean domicile nor shall the State 
agency impose any durational resi- 
dency requirement. However, persons 
on the reservation solely for vacations 
shall not be considered residents. 

(2) The State agency shall not re- 
quire U.S. citizenship as a condition of 
eligibility for the Food Distribution 
Program. 

(c) Income and resource eligibility 
standards of public assistance, supple- 
mental security income, and certain 
general assistance households. (1) 
Households in which all members are 
included in a Federally aided public 
assistance or supplemental security 
income grant shall, if otherwise eligi- 
ble under this subchapter, be deter- 
mined to be eligible to participate in 
the Food Distribution Program while 
receiving such grants without regard 
to the income and resources of the 
household members. 

(2) If FNS determines that a State 
or local general assistance program ap- 
plies criteria of need the same as, or 
similar to, those applied under any of 
the Fedeally aided public assistance 
programs, households in which all 
members are included in such a gener- 
al assistance grant, shall, if otherwise 
eligible under this subchapter, be de- 
termined to be eligible to participate 
in the Food Distribution Program 
while receiving such grants without 
regard to the income and resources of 
household members. 

(d) Resource eligibility standards. 
(1) Uniform nonassistance standards. 
The State agency shall apply uniform 
national resource standards of eligibil- 
ity to all applicant househols, except 
those in which all members are recipi- 
ents of Federally aided public assist- 
ance, supplemental security income, or 
certain general assistance program 
benefits as provided in (c)(2). The 
maximum allowable resources shall 
not exceed $1,750 for the household; 
except that, for households of two or 
more members which include a 
member or members age 60 or over, 
such resources shall not exceed $3,000. 

(2) Resources. In determining the re- 
sources of a household, only cash on 
hand, money in checking or savings ac- 
count, savings certificates, stocks, or 
bonds, or other readily negotiable and 
accessible certificates or instruments 
shall be counted; except that the fol- 
lowing resources shall be entirely ex- 
cluded: 

(i) The cash value of life insurance 
policies and pension funds, including 
funds in pension plans with interest 
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penalties for early withdrawals, such 
as a Keogh plan or an Individual Re- 
tirement Account (IRA), as long as the 
funds remain in the pension plans. 

(ii) Any governmental payments 
which are designed for the restoration 
of a home damaged in a disaster, if the 
household is subject to a legal sanc- 
tion if the funds are not used as in- 
tended, for example, payments made 
by the Department of Housing and 
Urban Development through the indi- 
vidual and family grant program or 
disaster loans or grants made by the 
Small Business Administration. 

(iii) Resources, such as those of stu- 
dents or self-employed persons, which 
have been prorated as income. The 
treatment of self-employment income 
is explained in § 283.7(b)(1)Civ). 

(iv) Resources which are excluded by 
express provision of Federal statute. 
The following is the current listing of 
resources excluded by Federal statute: 

(A) Payments received under the 
Alaska Native Claims Settlement Act 
(Pub. L. 92-203, section 21(a) or the 
Sac and Fox Indian claims agreement 
Pub. L. 94-189); 

(B) Payments received by certain 
Indian tribal members under Pub. L. 
94-114, section 6, regarding submar- 
ginal land held in trust by the United 
States; 

(C) Payments received by certain 
Indian tribal members under Pub. L. 
94-540 regarding the Grand River 
Bank of Ottawa Indians; 

(D) Reimbursements from the Uni- 
form Relocation Assistance and Real 
Property Acquisition Policy Act of 
1970 (Pub. L. 91-646, section 216); 

(F) Earned income tax credits re- 
ceived as a result of the Tax Reform 
Act of 1976 (Pub. L. 94-455 section 
402), the Revenue Readjustment Act 
of 1975 (Pub. L. 96-164, section 2(d)) 
and payments received under section 
102 of the Tax Reduction Act of 1975 
(Pub. L. 94-12); 

(F) Payments received from the 
youth incentive entitlement pilot pro- 
jects, the youth community conserva- 
tion and improvement projects, and 
the youth employment and training 
programs under the Youth Employ- 
ment and Demonstration Project Act 
of 1977 (Pub. L. 95-93), but not pay- 
ments from the young adults conser- 
vation corps under that Act nor any 
payments under the Comprehensive 
Employment and_ “Training Act 
(CETA) (Pub. L. 93-203). 

(3) Jointly owned resources. Re- 
sources owned jointly by separate 
households shall be considered availa- 
ble in their entirety to each house- 
hold, unless it can be demonstrated by 
the applicant household that such re- 
sources are iaaccessible to the house- 
hold. If the household can demon- 
strate that it has access to only a por- 
tion of the resource, the value of that 
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portion of the resource shall be count- 
ed toward the household’s resource 
level. The resource shall be considered 
totally inaccessible to the household if 
access to the value of the resource is 
dependent on the agreement of a joint 
owner who refuses to comply. 

(4) Handling of excluded funds. Ex- 
cluded monies that are kept in a sepa- 
rate account, and that are not com- 
mingled in an account with nonexclud- 
ed funds, shall retain their resource 
exclusion for an unlimited period of 
time. Those excluded monies which 
are commingled in an account with 
nonexcluded funds shall retain their 
exemption for six months from the 
date they are commingled. After six 
months from the date of commingling, 
the funds in the account shall be 
counted as a resource. 

(e) Income. (1) Income eligibility 
standards for non-assistance house- 
holds. (i) The State agency shall apply 
uniform national income eligibility 
standards for the Food Distribution 
Program except for households in 
which ail members are recipients of 
public assistance, supplemental secur- 
ity income or certain general assist- 
ance program payments as provided in 
§ 283.6(c). The income eligibility stand- 
ards shall be the monthly income eligi- 
bility standard for the Food Stamp 
Program in the State, increased by the 
amount of the standard deduction for 
that State, as published in the appen- 
dix to § 273.9. 

(ii) The income eligibility standards 
for the Food Distribution Program 
shall be adjusted each January 1 and 
July 1, as necessary, to reflect changes 
in the Food Stamp Program income 
eligibility limits and standard deduc- 
tions. The income eligibility standards 
are published as an appendix to this 
section. 

(2) Definition of income. Household 
income shall mean all income from 
whatever source, excluding only items 
specified in paragraph (3) of this sec- 
tion. 

(i) Earned income shall include: 

(A) All wages and salaries of an em- 
ployee. Assistance payments from pro- 
grams which require, as a condition of 
eligibility, the actual performance of 
work without compensation other 
than the assistance payments them- 
selves shall be considered earned 
income to the extent that the pay- 
ment actually substitute for wages or 
salaries. Special payments for work-re- 
lated expenses in addition to the basic 
assistance payment shall be considered 
part of .the assistance payment and 
not as additional compensation. 

(B) The total gross income from a 
self-employment enterprise, including 
the total gain from the sale of any 
capital goods or equipment related to 
the business. Ownership of rental 
property shall be considered a self-em- 
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ployment enterprise: however, income 
derived from the rental property shall 
be considered earned income only if a 
member of the household is actively 
engaged in the management of the 
property at least an average of 20 
hours a week. Payments from a 
roomer or boarder and returns on 
rental property shall be considered 
self-employment income. 

(C) Training allowances from voca- 
tional and rehabilitative programs rec- 
ognized by Federal, State or local gov- 
ernments, such as the Work Incentive 
Program, and programs authorized by 
the Comprehensive Employment and 
Training Act, to the extent they are 
not a reimbursement. 

(ii) Unearned income shall include, 
but not be limited to: 

(A) Assistance payments from Feder- 
al or Federally aided public assistance 
programs, such as Supplemental Se- 
curity Income (SSI) or Aid to Families 
with Dependent Children (AFDC), 
General Assistance (GA) programs, or 
other assistance programs based on 
need, except as provided in paragraph 
(e)(2)(i)(A) of this section. 

(B) Annuities; pensions; retirement; 
veteran’s or disability benefits; work- 
er’s Or unemployment compensation; 
old-age, survivors, or social security 
benefits; strike benefits; foster care 
payments for children or adults. 

(C) Support or alimony payments 
made directly to the household from 
nonhousehold members. 

(D) Scholarships, education grants, 
fellowships, deferred payment loans 
for education, veteran’s education 
benefit and the like in excess of 
amounts excluded under paragraph 
(d)(3) of this section. 

(iii) Income shall not include the fol- 
lowing: 

(A) Monies withheld from an assist- 
ance payment, earned income or other 
income source, or monies received 
from any income source which are vol- 
untarily or involuntarily returned to 
repay a prior overpayment received 
from that income source, provided 
that the overpayment was not exclud- 
able under paragraph (3) of this sec- 
tion. 

(B) Child support payments received 
by AFDC recipients which must be 
transferred to the agency administer- 
ing Title IV-D of the Social Security 
Act of 1935, as amended, to maintain 
AFDC eligibility. 

(3) Income exclusions. Only the fol- 
lowing items shall be excluded from 
household income and no _ other 
income shall be disregarded: 

(i) Any gain or benefit which is not 
in the form of money payable directly 
to the household, including: 

(A) In-kind income. Nonmonetary or 
in-kind benefits, such as meals, cloth- 
ing, public housing, or produce from a 
garden. 
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| (B) Vendor payments. A payment 
made in money on behalf of a house- 
hold shall be considered a vendor pay- 
ment whenever a person or organiza- 
tion outside of the household uses its 
own funds to make a direct payment 
to either the household’s creditors or 
a person or organization providing a 
service to the household. For example, 
if a relative, who is not a household 
member, pays the household’s rent di- 
rectly to the landlord, the payment is 
considered a vendor payment and is 
not counted as income to the house- 
hold. Wages garnished or diverted by 
employers or money deducted or oth- 
erwise diverted from a household’s 
public assistance grant by a State for 
purposes such as managing the house- 
hold’s expenses shall not be consid- 
ered a vendor payment, since the 
person or organization making the 
payment is using money payable to 
the household rather than its own 
funds. Payments specified by a court 
order or other written support or ali- 
mony agreement to go directly to a 
third party rather than the household 
and support payments which are paid 
to a third party are excluded as 
vendor payments. 

Gi) Any income in the certification 
period which is received too infre- 
quently or irregularly to be reasonably 
anticipated, but not in excess of $30 in 
a quarter. 

(iii) Educational loans on which pay- 
ment is deferred, grants, scholarships, 
fellowships, veterans’ educational 
benefits and the like to the extent 
that they are used for tuition and 
mandatory school fees at an institu- 
tion of higher education, including a 
correspondence school at that level, or 
a school for the physically or mentally 
handicapped. 

(iv) All loans, including loans from 
private individuals as well as commer- 
cial institutions, other than education 
loans on which repayment is deferred. 

(v) Reimbursements for past or 
future expenses to the extent they do 
not exceed actual expenses and do not 
represent a gain or benefit to the 
household. Reimbursements for 
normal household living expenses, 
such as rent or mortgage, personal 
clothing or food eaten at home, are a 
gain or benefit and, therefore, are not 
excluded. Reimbursements shall not 
be considered to exceed actual ex- 
penses and, therefore, be counted as 
income unless the provider or house- 
hold indicates the amount of the reim- 
bursement is excessive. Examples of 
excludable reimbursements which are 
not considered to be a gain or benefit 
to the household are: 

(A) Reimbursements or flat 
allowances for job or training related 
expenses, such as travel, per diem, uni- 
forms, and transportation to and from 
the job or training site. 
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*(B) Reimbursement for  out-of- 
pocket expenses of volunteers incurred 
in the course of their work. 

(C) Medical or dependent care reim- 
bursements. 

(D) Reimbursements or allowances 
to students for specific education ex- 
penses, such as travel or books, but 
not living expenses such as food, rent, 
or clothes. 

(E) Reimbursements received by 
households to pay for services pro- 
vided by Title XX of the Social Secur- 
ity Act. 

(vi) Monies received and used for 
care and maintenance of a third party 
beneficiary who is not a household 
member. If the intended beneficiaries 
of a single payment are both house- 
hold and nonhousehold members, any 
identifiable portion of the payment in- 
tended and used for the care and 
maintenance of the nonhousehold 
member shall be excluded. If the 
household member’s portion cannot be 
readily identified, the payment shall 
be evenly prorated among intended 
beneficiaries and the exclusion applied 
to the nonhousehold member’s pror- 
ata share of the amount actually used 
for the nonhousehold member’s care 
and maintenance, whichever is less. 

(vii) The earned income (as defined 
in paragraph (e2)(i) of this section) 
of children who are members of the 
household, who are students at least 
half time and who have not attained 
their eighteenth birthday. The exclu- 
sion shall continue to apply during 
temporary interruptions in school at- 
tendance due to semester or vacation 
breaks, provided the child’s enroll- 
ment will resume following the break. 
If the child’s earnings or amount of 
work performed cannot be differenti- 
ated from that of other household 
members, the total earnings shall be 
prorated equally among the working 
members, and the child’s prorata 
share excluded. Individuals are consid- 
ered children for purposes of this pro- 
vision if they are under the parental 
control of another household member. 

(viii) Money received in the form of 
a nonrecurring lump sum payment, in- 
cluding, but not limited to, income tax 
refunds, rebates, or credits; retroactive 
lump-sum social security, SSI, public 
assistance, railroad retirement bene- 
fits or other payments, or retroactive 
lump-sum insurance settlements; re- 
funds of security deposits on rental 
properties or utilities or lump sum 
payments from land held in trust for, 
or by, a tribe. These payments shall be 
counted as resources in the month re- 
ceived unless specifically excluded 
from consideration as a resource by 


-other Federal law. 


(ix) The cost of producing self-em- 
ployment income. The procedures for 
computing the cost of producing self- 


employment income are described in 
§ 283.7(b)(1)Civ). 

(x) Any income that is specifically 
excluded by any other Federal statute 
from consideration as income. The fol- 
lowing Federal statutes provide such 
an exclusion: 

(A) Reimbursements from the uni- 
form Relocation Assistance and Real 
Property Acquisition Policy Act of 
1970 (Pub. L. 91-646, section 216). 

(B) Payments received under the 
Alaska Native Claims Settlement Act 
(Pub. L. 92-203, section 21(a)). 

(C) Any payment to volunteers 
under Title II (RSVP, foster grandpar- 
ents, and others) and Title III 
(SCORE and ACE) of the Domestic 
Volunteer Services Act of 1973 (Pub. 
L. 93-113), as amended. Payments 
under Title I (VISTA) to volunteers 
shall be excluded for those individuals 
receiving food _ distribution, food 
stamp, or public assistance at the time 
they joined VISTA. Temporary inter- 
ruptions in food distribution, food 
stamp, or public assistance participa- 
tion shall not alter the exclusion once 
an initial determination has been 
made. 

(D) Income derived from certain sub- 
marginal land of the United States 
which is held in trust for certain 
Indian tribes (Pub. L. 94-114, section 
6). 

(E) Payments received by certain 
Indian tribal members under Pub. L. 
94-540 regarding the Grand River 
Band of Ottawa Indians. 

(F) Payments from the Crisis Inter- 
vention Program (CIP) administered 
by the Community Services Adminis- 
tration (CSA). 

(G) Payments received from the 
youth incentive entitlement pilot pro- 
jects, the youth community conserva- 
tion and improvement projects, and 
the youth employment and training 
programs under the Youth Employ- 
ment and Demonstration Project Act 
of 1977 (Pub. L. 95-93), but not pay- 
ments from the Young Adults Conser- 
vation Corp. under that Act nor any 
other payments under the Compre- 
hensive Employment and Training 
Act. 

(f) Income deductions. Households 
with earned income, as defined in 
paragraph (e)(2)(i) of this section, 
shall be allowed a deduction of twenty 
percent of their earned income. 
Earned income excluded under para- 
graph (e)(3) of this section shall not 
be considered earned income for the 
purpose of this deduction. 


§ 283.7 Certification of households. 


(a) Application processing. (1) Gen- 
eral purpose. The application process 
includes filing and completing an ap- 
plication form, being interviewed, and 
having certain information verified. 
The State agency shall act promptly 
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on all applications. Expedited service 
shall be available to households in im- 
mediate need. 

(2) Food Distribution Program ap- 
plication form. The State agency shall 
use an application form approved by 
FNS. The State agency shall consult 
with the ITO in developing the appli- 
cation form. The State agency shall 
make application forms readily acces- 
sible to potentially eligible households 
and those groups or organizations in- 
volved in outreach efforts. The State 
agency shall also provide an applica- 
tion form to anyone who requests the 
form. State agencies which elect joint 
PA or GA/Food Distribution Program 
procedures shall follow the require- 
ments of § 283.7(f) for the application 
form. State agencies may also use an 
abbreviated recertification form as 
provided in § 283.7(d)4. 

(3) Filing an application. House- 
holds must file an application for the 
Food Distribution Program by submit- 
ting the form to a certification office 
in person, through an authorized rep- 
resentative or by mail. The State 
agency shall document the date the 
application was received. Each house- 
hold has the right to file an applica- 
tion form the same day it contacts the 
certification office during office hours 
on the reservation where the house- 
hold resides. The household shall be 
advised that it does not have to be in- 
terviewed before filing the application 
and may file an incomplete application 
form as long as the form contains the 
applicant’s name and address and is 
signed by a responsible member of the 
household or the household’s author- 
ized representative. 

(4) Household cooperation. To deter- 
mine eligibility, the application form 
must be completed and signed, the 
household or its authorized repre- 
sentative must be interviewed, and cer- 
tain information on the application 
must be verified. If the household re- 
fuses to cooperate with the State 
agency in completing this process, the 
application shall be denied at the time 
of refusal. For a determination of re- 
fusal to be made, the household must 
be able to cooperate, but clearly dem- 
onstrate that it will not take actions 
that it can take and that are required 
to complete the application process. 
For example, to be denied for refusal 
to cooperate, a household must refuse 
to be interviewed and not merely fail 
to appear for the interview. If there is 
any question as to whether the house- 
hold has merely failed to cooperate, as 
opposed to refused to cooperate, the 
household shall not be denied. The 
household shall also be determined in- 
eligible if it refuses to cooperate in 
any subsequent review of its eligibility. 
Once denied or terminated for refusal 
to cooperate, the household may reap- 
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ply but shall not be determined eligi- 
ble until it cooperates. 

(5) Interviews. All applicant house- 
holds, including those submitting ap- 
plications by mail, shall have an inter- 
view with a qualified eligibility worker 
prior to initial certification and all re- 
certifications. The individual inter- 
viewed may be the head of household, 
spouse, any other responsible member 
of the household or an authorized rep- 
resentative. The household, if it 
wishes, may be accompanied to the in- 
terview by anyone of its choice. The 
interviewer shall not only review the 
information that appears on the appli- 
cation, but shall explore and resolve 
with the household unclear and in- 
complete information. Households 
shall be advised of their rights and re- 
sponsibilities during the interview. 
The interview shall be conducted as an 
official and confidential discussion of 
household circumstances. The appli- 
cant’s right to privacy shall be 
pro>teceted during the interview. 
Facilities shall be adequate to preserve 
the privacy and confidentiality of the 
interview. 

(6) Verification. Verification is the 
use of third party information or doc- 
umentation to establish the accuracy 
of statements on the application in 
order to determine eligibility or ineli- 
gibility of the household. 

(i) Mandatory verification. Gross 
nonexempt income shall be verified 
for all households prior to certifica- 
tion. Income verification need not be 
to the exact dollar amount unless the 
household’s eligibility would be affect- 
ed since there is no benefit reduction 
rate, based on income, in the Food Dis- 
tribution Program. However, where all 
attempts to verify the income been un- 
successful either because the person or 
organization providing the income has 
failed to cooperate with the household 
and the State agency or because other 
sources of verification are unavailable, 
the eligibility worker shall determine 
an amount to be used for certification 
purposes based on the best available 
information. 

(ii) Verification of questionable in- 
formation. Eligibility criteria, other 
than income, including residency on 
the reservation shall be verified prior 
to certification only if they are ques- 
tionable. To be considered question- 
able, the information on the applica- 
tion must be inconsistent with state- 
ments by the applicant, inconsistent 
with other information on the applica- 
tion or previous applications, or incon- 
sistent with other information re- 
ceived by the State agency. However, 
due to the difficulty in verifying 
whether a group of individuals is a 
household, State agencies shall gener- 
ally accept the household’s statement 
regarding food preparation and con- 
sumption. 
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(iii) Responsibility for obtaining ver- 
ification. The household has primary 
responsibility for providing documen- 
tary evidence to support its income 
statements and to resolve any ques- 
tionable information. However, the 
State agency shall assist the house- 
hold in obtaining the needed verifica- 
tion. The State agency shall accept 
any reasonable documentary evidence 
provided by the household and shall 
be primarily concerned with how ade- 
quately the verification proves the 
statements on the application. The 
State agency shall also accept verifica- 
tion from collateral contacts as long as 
the collateral contacts can provide an 
accurate third party verification. The 
State agency shall rely on the house- 
hold to provide the name of the collat- 
eral contact. The household may re- 
quest assistance in designating a col- 
lateral contact. However, the State 
agency is not required to use a collat- 
eral contact designated by the house- 
hold if the collateral contact cannot 
be expected to provide an accurate 
third party verification. If the coilat- 
eral contact designated by the house- 
hold is unacceptable to the State 
agency, the State agency shall ask the 
household to designate another collat- 
eral contact and the State agency 
shall document the case file as to the 
reason the collateral contact was re- 
jected and an alternate was requested. 
The State agency shall use collateral 
contacts for verification rather than 
documentation if such verification is 
acceptable and would result in better 
service to the household. For example, 
the household may be able to obtain a 
wage stub from the employer, but the 
State agency could call the employer 
the same day to provide the verifica- 
tion of income. Home visits shall be 
used as verification only if documen- 
tary evidence and collateral contacts 
cannot be obtained and the State 
agency attempts to schedule the visit 
in advance with the household. 

(iv) Documentation. Case files must 
be documented to support a determi- 
nation of eligibility or denial. Docu- 
mentation shall be in sufficient detail 
to permit a reviewer to determine the 
reasonableness and accuracy of the de- 
termination. 

(v) Verification for recertification. 
At recertification, the State: agency 
shall verify a change in income if the 
source has changed or the amount has 
changed by more than $50 per month 
since the last time the income was 
verified. State agencies may werify 
income which is unchanged or has 
changed by $50 per month or less, pro- 
vided verification is, at a minimum, re- 
quired when information is question- 
able as defined in paragraph (a)(6)(ii) 
of this section. All other changes re- 
ported at the time of recertification 
shall be subject to the same verifica- 
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tion procedures as apply at initial cer- 
tification. Unchanged information, 
other than income, shall not be veri- 
fied at recertification unless the infor- 
mation is questionable as defined in 
paragraph (a)(6)(ii) of this section. 

(7) Processing standards. The State 
agency shall provide eligible house- 
holds that complete the initial applica- 
tion process an opportunity to partici- 
pate as soon as possible, but not later 
than seven working days after the ap- 
plication was filed. An application is 
filed the day the State agency receives 
an application containing the appli- 
cant’s name and address and which is 
signed by either a responsible member 
of the household or the household’s 
authorized representative. 

(8) Delays in processing. If the State 
agency cannot determine a house- 
hold’s eligibility within seven working 
days of the date the application was 
filed due to lack of verification as re- 
quired in paragraph (a)(6), the State 
agency shall authorize the distribution 
of commodities to the household for 
one month pending verification. In 
order to certify the household pending 
verification, the information on the 
application form must be complete 
and indicate that the household will 
likely be eligible. No further distribu- 
tion of commodities shall be made 
without completing the eligibility de- 
termination. 

(9) ZXxpedited Service. The State 
agency shall provide an opportunity to 
obtain commodities within one work- 
ing day after the date the application 
was filed for those households with no 
income in the current month and also 
for those households which, in the 
judgment of the certifying agency, 
would likely be eligible and would oth- 
erwise suffer hardship. The basis for 
this determination shall be recorded in 
the case file. State agencies shall pro- 
vide same day service, if possible, to 
households eligible for expedited serv- 
ice which would likely suffer a hard- 
ship if required to return to the office 
the next day. To expedite the certifi- 
cation of these households, the State 
agency shall postpone the verification 
required under paragraph (a)(6) of 
this section. However, the State 
agency shall verify the household’s 
identity and address through a collat- 
eral contact or readily available docu- 
mentary evidence. If possible, the 
household’s income statements should 
be verified at the same time. The 
State agency shall complete the verifi- 
cation for households certified on an 
expedited basis prior to the distribu- 
tion of commodities to the household 
for any subsequent month. 

(10) Authorized representatives. The 
head of the household, spouse, or any 
other responsible member of the 
household may designate an author- 
ized representative to act on behalf of 
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the household in one or all of the fol- 
lowing capacities: 

(i) Making application for commod- 
ities. When the head of the household 
or the spouse cannot make applica- 
tion, another household member may 
apply or an adult nonhousehold 
member may be designated in writing 
as the authorized representative for 
that purpose. The head of the house- 
hold or the spouse should prepare or 
review the application whenever possi- 
ble, even though another household 
member or the authorized representa- 
tive will actually be interviewed. 
Adults who are nonhousehold mem- 
bers may be designated as authorized 
representatives for certification pur- 
poses only if they are sufficiently 
aware of relevant household circum- 
stances. 

(ii) Obtaining commodities. An au- 
thorized representative of the house- 
hold may be designated to obtain com- 
modities. Designation shall be made at 
the time the application is completed 
and any authorized representative 
shall be named on the household iden- 
tification card. State agencies may dis- 
tribute commodities to household 
members without ID cards if the State 
agency is satisfied with the identifica- 
tion of the member obtaining the com- 
modities. 

(b) Eligibility Determinations. (1) 
Determining Income. (i) The State 
agency shall take into account the 
income already received by the house- 
hold during the certification period 
and any anticipated income the house- 
hold and the State agency are reason- 
ably certain will be received during 
the remainder of the certification 
period. If the amount of income that 
is anticipated is uncertain, that por- 
tion of the household’s income that is 
uncertain shall not be counted by the 
State agency. The State agency shall 
use income received in the past 30 
days as an indicator of future income 
during the certification period unless 
changes in income have occurred or 
can be anticipated. 

(ii) Income anticipated during the 
certification period shall be counted as 
income only in the month it is expect- 
ed to be received, unless the income is 
averaged. Nonrecurring lump-sum pay- 
ments shall be counted as resources if 
required by 283.6(d). 

diii) The State agency shall deduct 
twenty percent of nonexempt earned 
income, if any. The remaining earn- 
ings shall be added to the nonexempt 
unearned income of all household 
members to determine the monthly 
income for the household. The total 
monthly income shall be compared to 
the income eligibility standard for the 
appropriate household size to deter- 
mine the household’s eligibility. 

(iv) (A) Self-employment income 
which represents a household’s annual 


support shall be annualized over a 12- 
month period, even if the income is re- 
ceived in only a short period of time. 
For example, self-employment income 
received by farmers shall be averaged 
over a 12-month period if the income 
represents the farmer’s annual sup- 
port. 

(B) Self-employment income which 
represents only a part of a household's 
annual support shall be averaged over 
the period of time the income is in- 
tended to cover. For example, self-em- 
ployed vendors who work only in the 
summer and supplement their income 
from other sources during the balance 
of the year shall have their self-em- 
ployment income averaged over the 
summer months rather than a 12- 
month period. 

(C) For the period of time over 
which self-employment income is de- 
termined, the State agency shall add 
all gross self-employment income, ex- 
clude the cost of producing the self- 
employment income and divide the net 
self-employment income by _ the 
number of months over which the 
income will be averaged. The allowable 
costs of producing self-employment 
income include but are not limited to, 
the identifiable costs of labor, stock, 
raw materials, seed and fertilizer, in- 
terest paid to purchase income produc- 
ing property, insurance premiums, 
taxes paid on income producing prop- 
erty and depreciation. The State 
agency, however, shall not be required 
to consider depreciation unless the 
household’s eligibility could be >af- 
fected. 

(D) Depreciation shall be allowed as 
a cost of producing self-employment 
income for equipment, machinery, or 
other capital investments necessary to 
the self-employment enterprise. The 
Federal or State income tax form for 
the most recent tax year shall be used 
for calculating depreciation on an 
annual basis. No depreciation shall be 
allowed on a capital asset unless it is 
documented by the appropriate State 
or Federal income tax form. House- 
holds which did not file a tax return 
or did not claim depreciation may still 
receive consideration for depreciation 
by filing a regular or amended tax 
form for that year and presenting a 
copy of that amended return to the 
State agency. 

(E) The monthly net self-employ- 
ment income shall be added to any 
other earned income received by the 
household. The total monthly earned 
income, less the 20 percent earned 
income deduction, shall then be added 
to all monthly unearned income re- 
ceived by the household. 

(2) Certification periods. (i) The 
State agency shall establish definite 
periods of time within which house- 
holds shall be eligible to receive bene- 
fits. Further eligibility shall be estab- 
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lished upon a recertification based 
upon a newly completed application, 
an interview, and such verification as 
required by paragraph (a)(6)(v) of this 
section. Failure to reapply shall result 
in a notice of termination for partici- 
pation in the Food Distribution Pro- 
gram as described in paragraph (d)(3) 
of this section. 

(ii) Certification periods shall con- 
form as much as possible to calendar 
months. The first month in the certifi- 
cation period of initial applicants shall 
be the month in which eligibility is de- 
termined. For example, if a household 
submits an application in late January 
and the household is determined eligi- 
ble on the fifth working day which 
falls in February, a six-month certifi- 
cation period would include February 
through July. Upon recertification, 
the certification period will begin with 
the month following the last month of 
the previous certification period. 

(iii) A household shall be assigned a 
certification period for as long a 
period as the household’s circum- 
stances are expected to remain suffi- 
ciently stable such that the household 
is expected to continue to meet the 
program’s eligibility standards. In no 
event shall a = certification period 
exceed one year. 

(3) Certification notices. (i) Notice of 
eligibility. If an application is ap- 
proved, the State agency shall provide 
the household a written notice of eligi- 
bility and the beginning and ending 
dates of the certification period. 
Households certified on an expedited 
basis shall be advised that the subse- 
quent month’s eligibility will depend 
upon completion of the verification 
postponed. 

(ii) Notice of denial. If the applica- 
tion is denied, the State agency shall 
provide the household written notice 
explaining the basis for the denial, the 
household’s right to request a fair 
hearing, and the telephone number 
and address of the person to contact 
for additional information. If there is 
an individual or organization available 
that provides free legal representa- 
tion, the notice shall also advise the 
household of the availability of the 
service. 

(c) Reporting changes. (1) Certified 
households are required to report 
changes in household composition and 
income which would necessitate a 
change in the determination of eligi- 
bility. In order to facilitate reporting 
changes in income each certified 
household shall be furnished at the 
time of certification, with the maxi- 
mum monthly income limit, as defined 
in § 283.6(e)(1) for its size household 
and shall be required to report any 
change in income that goes above that 
limit to the certification office within 
ten days after the change becomes 
known to the household. The State 
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agency shall develop the procedures 
for when and how changes in house- 
hold composition are reported. 

(2) If the State agency determines 
that the household is no longer eligi- 
ble or reduces the amount of commod- 
ities due the household because the 
household has lost a member or mem- 
bers, the State agency shall provide 
the household with a notice of adverse 
action not later than 10 days after the 
change is reported. If the reported 
change increases the amount of com- 
modities due the household, the in- 
crease shall be effective not later than 
the month following the date the 
change was reported. 

(3) Prior to any action to terminate 
a household’s program benefits within 
the certification period, the State 
agency shall provide the household 
timely and adequate advance notice 
before the adverse action is taken. The 
notice of adverse action shall be con- 
sidered adequate if it explains in easily 
understandable language: the reason 
for the proposed action, the house- 
hold’s right to request a fair hearing, 
when the proposed action will take 
effect, the telephone number and ad- 
dress of someone to contact for addi- 
tional information and the availability 
of continued benefits. If there is an in- 
dividual or organization available that 
provides free legal representation, the 
notice shall also advise the household 
of the availability of the service. The 
State agency shall consult with the 
ITO in developing the notice of ad- 
verse action. 

(4) The State agency shall continue 
distribution of commodities to the 
household after the end of the adverse 
notice period if the household re- 
quests a fair hearing. 

(d) Recertification. (1) The State 
agency shall develop a procedure for 
notifying the household prior to the 
end of its certification period that the 
household must reapply and be recer- 
tified for continued participation. The 
notification shall be provided to the 
household in the last or next-to-last 
month of the certification period. 

(2) If the household reapplies before 
the last week of the certification 
period, the State agency shall approve 
or deny the application for recertifica- 
tion prior to the end of the house- 
hold’s current certification period and 
shall provide eligible households with 
an opportunity to participate in the 
month following the receipt of the ap- 
plication. These timeliness standards 
shall also apply to households that 
reapply in the last week of the certifi- 
cation period if the State agency has 
not provided an earlier opportunity to 
reapply. 

(3) If the household fails to reapply 
before the last week of the house- 
hold’s current certification period, the 
State agency shall send the household 
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a notice of termination which explains 
that the certification period has ex- 
pired and that the household must 
reapply if it wishes to continue to par- 
ticipate. 

(4) The State agency may use either 
an abbreviated application form or the 
standard application form for recerti- 
fication. The abbreviated form must 
be approved by FNS prior to use. 

(e) Controls for dual participation. 
(1) Prohibition on Aual participation. 
No household on any Indian reserva- 
tion shall be allowed to participate si- 
muitaneously in the Food Stamp Pro- 
gram and Food Distribution Program. 
The State agency shall develop a 
method to detect dual participation. 
The method developed by the State 
agency shall, at a minimum, employ 
lists of participating households pro- 
vided by and provided to the appropri- 
ate food stamp agency. The State 
agency may also employ computer 
checks, address checks and telephone 
calls to prevent dual participation. 
The State agency shall coordinate 
with the appropriate food stamp 
agency or agencies in developing the 
controls for dual participation. 

(2) Choice of programs. Households 
eligible for either the Food Stamp 
Program or Food Distribution Pro- 
gram on reservations where both pro- 
grams are available may elect to par- 
ticipate in either program. Such 
households may elect to participate in 
one program and subsequently elect 
the other at the end of the certifica- 
tion period. Such households may 
elect to switch from one program to 
the other program within a certifica- 
tion period only by terminating their 
participation and notifying the State 
agency of their intention to switch 
programs. The State agency must de- 
velop procedures to allow households 
to switch programs. The State agency 
may telephone or develop other con- 
trols with the appropriate food stamp 
agency to verify that an applicant 
household is not currently participat- 
ing in the Food Stamp Program. 

(3) Disqualification. No individual 
disqualified from participation in the 
Food Stamp Program for fraud may 
participate in the Food Distribution 
Program until the period of disqualifi- 
cation expires. The State agency must 
develop a procedure to identify these 
individuals in cooperation with the ap- 
propriate food stamp agency. 

(f{) Joint Processing PA/GA. (1) 
State agencies which are responsible 
for and administer public assistance 
(PA) or general assistance (GA) pro- 
grams on Indian reservations . may 
allow a household to apply for the 
Food Distribution Program at the 
same time the household applies for 
PA or GA benefits. However, while PA 
households are categorically eligible, 
GA households eligibility for the Food 
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Distribution Program shall be. based 
solely on Food Distribution Program 
eligibility criteria. If the State agency 
elects joint processing, the State 
agency shall use joint application 
forms which contain all the informa- 
tion needed to determine eligibility for 
commodities or shall attach a form for 
the other needed information. 

(2) If the State agency elects joint 
processing, the State agency shall 
process all applications for PA or GA 
as applications for the Food Distribu- 
tion Program as well, unless the 
household clearly indicates on a space 
on the application that the household 
does not want commodities. The State 
agency shall conduct a single interview 
for PA or GA and Food Distribution 
Program eligibility, unless the State 
agency is unable to do so within the 
Food Distribution Program working 
day standard specified in § 283.7(a)(7). 
In such cases the State agency shall 
do separate certification for PA or GA 
and Food Distribution Program eligi- 
bility. 

(3) If the State agency elects joint 
processing, the State agency may 
verify those factors of eligibility which 
must be verified for PA or GA, under 
PA or GA rules, but must follow the 
Food Distribution Program rules for 
all other factors. 

(4) The State agency which elects 
joint processing must follow all Food 
Distribution Program timeliness rules 
for certification of households for the 
Food Distribution Program. 

(g) Fair hearing. (1) Availability of 
hearings. The State agency shall pro- 
vide a fair hearing to any household 
aggrieved by any action of the State 
agency which affects the participation 
of the household in the Food Distribu- 
tion Program. 

(2) Timely action on hearings. (i) Re- 
ceipt of request. Within 60 days of re- 
ceipt of a request for a fair hearing, 
the State agency shall conduct the 
hearing, arrive at a decision and either 
issue or stop issuing commodities to 
the household. 

(ii) Household requests for postpone- 
ment. The household may request and 
is entitied to receive a postponement 
of the scheduled hearing. The post- 
ponement shall not exceed 30 days 
and the time limit for action on the 
decision may be extended for as many 
days as the hearing is postponed. 

(3) Notification of right to request 
hearing. At the time of application; 
each household shall be informed of 
its right to a hearing, of the method 
by which a hearing may be requested, 
and that its case may be presented by 
a household member or a representa- 
tive, such as a legal counsel, a relative, 
a friend or other spokesperson. If 
there is an individual or organization 
available that provides free legal rep- 
resentation, the household shall also 
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be informed of the availability of that 
service. Hearing procedures shall be 
published by the State agency and 
made available to any interested 
party. 

(4) Time period for requesting hear- 
ing. A household shall be allowed to 
request a hearing on any action by the 
State agency which occurred in the 
prior 90-days or affects current bene- 
fits. 

(5) Request for hearing. A request 
for a hearing is defined as any clear 
expression, oral or written, by the 
household or its representative that it 
wishes to present its case to a higher 
authority. The freedom to.make such 
a request shall not be limited or inter- 
fered with in any way. Upon request, 
the State agency shall make available 
without charge the specific materials 
necessary for a household or its repre- 
sentative to determine whether a 
hearing should be requested or to pre- 
pare for a hearing. 

(6) Denial or dismissal of request for 
hearing. The State agency shall not 
deny or dismiss a request for a hearing 
unless: 

(i) The request is not received within 
the time period specified in paragraph 
(£)(4) of this section; 

(ii) The request is withdrawn in writ- 
ing by the household or its representa- 
tive; or 

<iii) The household or its representa- 
tive fails, without good cause, to 
appear at the scheduled hearing. 

(7) Notification of time and place of 
hearing. The time, date and place of 
the hearing shall be convenient to the 
household. At least 10 days prior to 
the hearing, advance written notice 
shall be provided to all parties in- 
volved to permit adequate preparation 
of the case. The notice shall: 

(i) Advise the household or its repre- 
sentative of the name, address, and 
the phone number of the person to 
notify in the event it is not possible 
for the household to attend the sched- 
uled hearing. 

(ii) Specify that the State agency 
will dismiss the hearing request if the 
household or its representative fails to 
appear for the hearing without good 
cause. 

(iii) Include the State agency hear- 
ing procedures and any other informa- 
tion that would provide the household 
with an understanding of the proceed- 
ings and that would contribute to the 
effective presentation of the house- 
hold’s case. 

(iv) Explain that the household or 
representative may exemine the case 
file prior to the hearing. 

(8) Hearing official. Hearings shall 
be conducted by an_ impartial 
official(s), designated by the State 
agency, who does not have any person- 
al interest or involvement in the case 
and who was not directly involved in 


the initial determination of the action 
which is being contested. The hearing 
official shall: 

(i) Administer oaths or affirmations 
if required by the State; 

(ii) Ensure that all relevant issues 
are considered; 

(iii) Request, receive and make part 
of the record all evidence determined 
necessary to decide the issues being 
raised; 

(iv) Regulate the conduct and course 
of the hearing consistent with due 
process to ensure an orderly hearing; 
and 

(v) Render a hearing decision in the 
name of the State agency, in accord- 
ance with paragraph (f)(11) of this 
section, which will resolve the dispute. 

(9) Attendance at hearing. The hear- 
ing shall be attended by a representa- 
tive of the State agency which initiat- 
ed the action being contested and by 
the household and/or its representa- 
tive. The hearing may also be attend- 
ed by friends or relatives of the house- 
hold upon household consent. 

(10) Conduct of hearing. The house- 
hold may not be familiar with the 
rules of order and it may be necessary 
to make particular efforts to arrive at 
the facts of the case in a way that 
makes the household feel most at 
ease. The household or its representa- 
tive must be given adequate opportu- 
nity to: 

(i) Examine all documents and rec- 
ords to be used at the hearing at a rea- 
sonable time before the date of the 
hearing as well as during the hearing. 
The contents of the case file, including 
the. application forms and documents 
of verification used by the State 
agency shall be made available, pro- 
vided the confidential information is 
protected from release. The State 
agency shall provide a free copy of the 
relevant portions of the case file if re- 
quested by the household or its repre- 
sentative. Confidential information 
that is protected from release and 
other documents or records which the 
household will not otherwise have an 
opportunity to contest or challenge 
shall not be introduced at the hearing 
or affect the hearing official’s deci- 
sion. 

(ii) Present the case or have it pre- 
sented by a legal counsel or other 
person. 

(iii) Bring witnesses. 

(iv) Advance arguments without 
undue interference. 

(v) Question or refute any testimony 
or evidence, including an opportunity 
to confront and cross-examine adverse 
witnesses. 

(vi) Submit evidence to establish all 
pertinent facts and circumstances in 
the case. 

(11) Hearing decisions. (i) Decisions 
of the hearing official shall comply 
with Federal law or regulations and 
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shall be based on the hearing record. 
The verbatim transcript or recording 
of testimony and exhibits or an offi- 
cial report containing the substance of 
what transpired at the hearing, to- 
gether with all papers and requests 
filed in the proceeding, shall consti- 
tute the exclusive record for a final de- 
cision by the hearing official. 

(ii) A decision by the hearing official 
Shall be binding on the State agency 
and shall summarize the facts of the 
case, specify the reasons for the deci- 
sion and identify the supporting evi- 
dence and the pertinent FNS regula- 
tions. The decision shall become a part 
of the record. 

(iii) The household shall be advised 
of the decision of the hearing official 
and of the right to- pursue judicial 
review. 

(12) Agency conferences. (1) The 
State agency shall offer agency con- 
ferences to households which request 
an immediate resolution by a higher 
authority, of a denial of eligibility for 
food distribution benefits. The State 
agency may also offer agency confer- 
ences to households adversely affected 
by any agency action. The State 
agency shall advise households that 
use of an agency conference is option- 
al and that it shall in no way delay or 
replace the fair hearing process. The 
agency conferences may be attended 
by the eligibility worker responsible 
for the agency action, and shall be at- 
tended by an eligibility supervisor 
and/or the agency director, and by the 
household and/or its representative. 
An agency conference may lead to an 
informal resolution of the dispute. 
However, a fair hearing must still be 
held if requested by the household. 

(2) An agency conference for house- 
holds requesting an immediate resolu- 
tion, by a higher authority, of an eligi- 
bility issue shall be scheduled within 
four working days of the request 
unless the household requests that it 
be scheduled later or states that it 
does not wish to have an agency con- 
ference. 


§ 283.8 Commodity control, storage and 
distribution. 


(a) Control and accountability. The 
State agency shall be responsible for 
the issuance of commodities to house- 
holds and the control of and account- 
ability for the commodities upon its 
acceptance of the commodities at time 
and place of delivery. 

(b) Commodity inventories. The 
State agency shall, in cooperation with 
the FNS Regional Office, develop an 
appropriate procedure for determining 
and monitoring the level of commod- 
ity inventories at central commodity 
storage facilities and at each local dis- 
tribution point. The State agency 
shall maintain the inventories at 
proper levels taking into considera- 
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tion, among other factors, the histori- 
cal and projected volume of distribu- 
tion at each site. The procedures shall 
provide that commodity inventories at 
each central storage facility and each 
local distribution point are not in 
excess, but are adequate for, an unin- 
terrupted distribution of the full vari- 
ety of commodities made available by 
the Department for use by house- 
holds. 

(c) Storage facilitics and practices. 
The State agency shail insure that: 

(1) Adequate and appropriate stor- 
age facilities are maintained. The 
facilities shall be clean and neat and 
safe-guarded against theft, damage, in- 
sects, rodents and other pests. 

(2) Department recommended dun- 
nage, stacking and ventilation meth- 
ods are followed. 

(3) Commodities are stacked in a 
manner which facilitates an accurate 
inventory. 

(4) Commodities are 
first-in, first-out basis. 

(5) Proper storage facilities 
maintained. 

(6) Commodities held in storage for 
a protracted period of time are rein- 
spected prior to issuance. 

(7) Out-of-condition commodities are 
disposed of in accordance with Depart- 
ment approved methods. 

(8) Notification is provided to eligi- 
ble households of the location of dis- 
tribution sites and days and hours of 
distribution. 

(9) An adequate supply of all desired 
commodities available from the De- 
partment is on hand at all distribution 
sites. 

(10) Sufficient distribution sites, 
either stationery or mobile, are geo- 
graphically located or routed in rela- 
tion to population density of eligible 
households. 

(11) Days and hours of distribution 
are sufficient for caseload size and 
convenience. 

(12) Households are advised they 
may refuse any commodity not de- 
sired, even if the commodities are pre- 
packaged by household size. 

(13) Emergency issuances of com- 
modities will be made to households 
certified under § 283.7(b)(9) regardless 
of the days the distribution center is 
normally open. 

(14) Eligible households present 
their identification cards prior to the 
issuance of commodities. 

(15) Authorized signatures are ob- 
tained for commodities issued and the 
issue date recorded. 

(16) Posters are conspicuously dis- 
played advising program participants 
to accept only those commodities, and 
in such quantities, as will be consumed 
by them. 

(17) Complete and current records 
are kept of all commodities received, 
issued, transferred, and on hand and 
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of any inventory overages, shortages, 
and losses. 

(d) Improper distribution or loss of 
or damage of commodities. State agen- 
cies shall take action to obtain restitu- 
tion in connection with claims arising 
in their favor for improper distribu- 
tion, use or loss, or damage of com- 
modities in accordance with the State 
agency’s agreement with the Depart- 
ment under § 250.6(b) of part 250 of 
this chapter and the requirements of 
§ 250.6(d) the same chapter. State 
agencies must submit their claims pro- 
cedure to FNS for approval. 

(e) Out-of-condition commodities. 
The State agency shall immediately 
report all instances of commodities 
damaged on arrival and all latent de- 
fects in commodities to the appropri- 
ate Food and Nutrition Service, Re- 
gional Office (FNSRO) for considera- 
tion and whatever action it deems ap- 
propriate. When out-of-condition com- 
modities do not create a hazard to 
other food at the same location, they 
should not be disposed of until 
FNSRO or the contractor approves. 
Where circumstances require prior dis- 
posal of a commodity, the quantity 
and manner of disposition is to be re- 
ported to the appropriate FNSRO. 


§ 283.9 Administrative 
agencies. 


(a) Authorization. From the funds 
available to carry out the provisions of 
this part, FNS is authorized to pay to 
each State agency 50 percent of all ad- 
ministrative costs approved by FNS 
and needed for operation of a Food 
Distribution Program on a reservation. 
FNS may, at its discretion, approve a 
State agency’s request for FNS to pay 
amounts in excess of 50 percent to ef- 
fectively operate the Program when 
the State agency demonstrates to the 
satisfaction of FNS that additional 
funds are needed to correct program 
deficiencies, provide the necessary 
services, or otherwise operate the Pro- 
gram efficiently and effectively or to 
begin program operations. Any ap- 
proval for payment of funds in excess 
of 50 percent must be based on com- 
pelling justification. This determina- 
tion shall be made by FNS on a no less 
frequent than annual basis. The provi- 
sions of Part 277 apply to any-funds 
received under this section. 

(b) Use of funds by State agencies. 
Any funds received under this section 
shall be used for any costs which are 
allowable under Part 277 of this chap- 
ter and which are incurred in distrib- 
uting commodities to households. In 
no event shall such funds be used to 
pay any portion of such expenses if re- 
imbursement or payment therefore is 
claimed or made available from any 
other Federal source. State agencies 
shall also adhere to the provisions of 
Part 277 of this chapter, as applies to 
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the Food Distribution Program, which 
establish: 

(1) Uniform requirements for the ad- 
ministration of funds to State agen- 
cies; and 

(2) Principles for determining costs 
applicable to activities assisted by the 
Food Stamp Program funds provided 
to State agencies. The provisions of 
Part 277 are generally adaptable to 
this section and shall be used for guid- 
ance in complying with paragraphs (b) 
and (f) of this section. 

(c) Application for funds. (1) The 
State agency which desires to receive 
administrative funds under this sec- 
tion shall submit a Form AD-623 
(short form) to the appropriate FNS 
Regional Office at least six months 
prior to the beginning of a Federal 
fiscal year; except that, if funds are 
needed during fiscal year 1979, the 
program budget shall be submitted as 
soon as practicable but no later than 
45 days following final publication of 
this part in the FEDERAL REGISTER. The 
program budget shall reflect by cate- 
goty of expenditure the State agency’s 
best estimate of the total amount to 
be expended in the administration of 
the Food Distribution Program during 
a Federal fiscal year. The program 
budget shail be submitted as part of 
the application Form AD-623, Part IV 
Program Narrative Section in suffi- 
cient detail to identify the total cost of 
program operation. ‘ 

(2) Approval of the program budget 
by FNS shall be a prerequisite to ten- 
tative allocation of funds to State 
agencies. 


(d) Availability of funds. (1) FNS 
shall determine the amount of funds 
to be made available to each applicant 
State agency for each fiscal year, or 
any part thereof, after evaluating the 
State agency’s plan of operation, the 
annual program budget, FNS budget 
restraints, and any other factors 
which may be relevant to the determi- 
nation. FNS shall give written notifi- 
cation to an applicant State agency of 
the amount of funds which will be 
made available and the period for 
which they are available. Such notifi- 
cation shall not be regarded as convey- 
ing to any State agency a vested right 
to any fixed amount of funds. 

(2) If the sum of the amounts which 
FNS determines it will pay to appli- 
cant State agencies during any fiscal 
year exceeds the funds available to 
carry out the provisions of this part, 
FNS reserves the right to apportion 
the amount available among applicant 
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State agencies on the basis of need as 
determined by FNS. 

(e) Method of payment to State agen- 
cies. Funds to be paid to any State 
agency for administration of the Food 
Distribution Program may be made 
available by such methods as FNS 
shall deem appropriate including Let- 
ters of Credit issued by FNS in favor 
of the State agency through the ap- 
propriate Treasury Regional Disburs- 
ing Office (RDO),.or U.S. Treasury 
checks. State agencies receiving pay- 
ments by ‘Treasury checks must 
submit a standard Form 270 (Request 
for Advance or Reimbursement) in ad- 
vance of those payments. The State 
agency shall obtain funds needed 
through presentation by designated 
officials of SF-183, ‘“‘Request for Pay- 
ment on Letter of Credit and Status of 
Funds Report,” to the appropriate 
Treasury RDO in accordance with pro- 
cedures prescribed by FNS and ap- 
proved by the U.S. Treasury Depart- 
ment. The State agency shall draw 
only such funds as are needed to pay 
claims certified for payment or to 
make authorized advances and shall 
use such funds without delay for the 
purpose for which they were with- 
drawn. Withdrawals and payments of 
funds through Letters of Credit, 
Treasury checks, or otherwise, are 
subject to the provisions and stand- 
ards set forth in Part 277. 

(f) Accounting for funds. Each State 
agency which receives administrative 
funds under this section shall estab- 
lish and maintain an effective system 
of fiscal control and accounting proce- 
dures. Expenditure of such funds shall 
be limited to the appropriate provi- 
sions of Part 277. The accounting pro- 
cedures maintained by the State 
yvgency shall be such as to accurately 
reflect the receipt, expenditure and 
current balance of funds provided by 
FNS and to facilitate the prompt prep- 
aration of reports required by FNS. 
The accounting procedures shall also 
provide for segregation of costs specifi- 
cally identifiable to the Food Distribu- 
tion Program from any other costs in- 
curred by the State agency. Any 
budget revisions by a State agency 
which require the transfer of funds 
from an approved cost category to an- 
other shall be in accordance with the 
budget revision procedures set forth in 
OMB Circular NO. A-102, Attachment 
K, and shall be approved by FNS prior 
toany transfer of funds. 

(g) Return, reduction, and realloca- 
tion of funds. (1) The State agency 


shall return to FNS within 45 days fol- 
lowing the close of each Federal fiscal 
year any funds received under this sec- 
tion which are unobligated at that 
time. FNS may require State agencies 
to return any or all unobligated funds 
received under this section and may 
reduce the amount it has apportioned 
or agreed to pay to any State agency if 
FNS determines that: 

(i) The State agency is not adminis- 
tering the Food Distribution Program 
in accordance with its plan of oper- 
ation approved by FNS and the provi- 
sions of this part, or 

(ii) The amount of funds which the 
State agency requested from FNS is in 
excess of actual need, based on reports 
of expenditures and current projec- 
tions of program needs. 

(2) FNS may, at its discretion, reap- 
portion among State agencies which 
demonstrate evidence of need any 
amount of funds returned to FNS or 
withheld by FNS under this para- 
graph. 

(h) Records, reports, audits. (1) The 
State agency shall (i) maintain, and 
retain for three years from the close 
of the Federal fiscal year to which 
they pertain, complete and accurate 
records of all amounts received and 
disbursed under this section. 

(ii) Keep such accounts and records 
as may be necessary to enable FNS to 
determine whether there has been 
compliance with this section, and 

(iii) Permit representatives of the 
Department and of the General Ac- 
counting Office of the United States 
to inspect, audit, and copy such rec- 
ords and accounts at any reasonable 
time. 


(2) The State agency shall submit 
quarterly reports to FNS on Form SF- 
269, “Financial Status Report,” by the 
30th day after close of the reporting 
quarter and shall submit such other 
reports as may be required by FNS. 

(3) The appropriate provisions of 
Part 277 are adaptable to this section 
for additional guidance. 


Note.—The Food and Nutrition Service 
has determined that this document contains 
a major proposal requiring preparation of a 
draft impact analysis statement and certi- 
fies that a draft impact analysis statement 
has been prepared. 


(Catalog of Federal Domestic Assistance 
Programs No. 10.551, Food Stamps.) 


Dated: December 5, 1978. 


CAROL TUCKER FOREMAN, 
Assistant Secretary. 


[FR Doc. 78-34275 Filed 12-7-78; 8:45 am] 
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